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CASE HISTORY

The claimant timely appealed an April 13, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on March 1, 2004. He last worked on December 22, 2009 and resigned from the job on January 1, 2010. The claimant earned $23.21 per hour for full-time work as a psychiatric technician III. 
The claimant left Bethel and went to Arizona on December 22, 2009 for vacation. While on vacation, he decided not to return to the job. He called the employer on January 1, 2010 and gave a two-week notice. He did not return to Bethel and work out his two-week notice he used vacation time. 

The claimant had considered quitting the job for some time and had made his employer aware that he intended to quit at some point in 2010. He received only one raise in over five years of employment and did not believe he had any room for growth. The claimant asked several times for a raise but due to a tight budget, the raises were not granted. The claimant believed the company would use native preference to advance native workers but he did not get the same opportunities. The claimant assumes native employees were getting raises and cost of living advances because their job titles changed and his did not. 

The claimant liked being close to family and the amenities of living in a more urban area in the United States. He decided it was as good a time as any to quit. The claimant had no job offers or prospects of other work when he quit. He did not consider asking for a leave of absence to give him more time to seek work before quitting. He believed it would be fruitless to request a leave of absence because he had already decided to quit. 

The claimant also questions the dates the unemployment office used to begin the penalty period for quitting work. The claimant argues that the system asks for your last day of work not the date you quit the job. The claimant last worked on December 22, 2009 but did not submit his notice until January 1, 2010.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.





CONCLUSION
In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

The claimant quit his job due to the lack of advancement opportunities, which is not compelling. A personal choice to seek out a new position with the potential of advancement is commendable but in the end, it is a personal choice.
The Employment Security Division's Benefit Policy Manual, in section VL 440-1 states, in part, as follows:


B.
Point of Separation



A voluntary leaving occurs whenever:


The worker voluntarily ceases performing services for the employer, (Example Omitted)


Or, the worker severs an ongoing employer/employee relationship, regardless of whether the worker was performing services at the time. (Example Omitted)


As for the dates of the penalty period it is determined that the claimant was attached to the employer until he gave his notice on January 1, 2010. The Tribunal briefly considered whether January 15, 2010 should be the last day of work but dismissed that due to the fact the claimant made no effort to return to work for his two-week notice. The claimant severed the employer/employee relationship when he sent his notice on January 1, 2010 and requested to use vacation time to cover his two-week notice. It was clear at that point that he did not intend to return to work.
DECISION
The determination issued on April 13, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending January 2, 2010 through February 6, 2010, if otherwise eligible. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 7, 2010






      Kimberly Westover






      Kimberly Westover, Hearing Officer

