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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION

         Docket No. 10 1290                Hearing Date: June 3, 2010

CLAIMANT:
EMPLOYER:

MENES A WEIGHTMEN
WILLIAM TELL INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
None 
Michelle Wendall, representative

Chris Leaming, manager
ESD APPEARANCES:
None

CASE HISTORY

The employer appealed a determination issued on April 22, 2010 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue is whether the claimant quit his work without good cause or was discharged for misconduct connected with his work.


FINDINGS OF FACT
The claimant worked as a dishwasher for this employer. The work was located in Anchorage, Alaska. The work began in December 2009 and ended March 7, 2010. 
The claimant was substituting for the regular dishwasher and was working full time. The regular dishwasher returned. The claimant began working part-time. The work schedule is posted weekly at least by Saturday of the previous week. By Sunday, March 7, 2010 the schedule was already posted. The claimant was scheduled to work Monday and Sunday of that week. He failed to show up for his shift on March 8, 2010. The manager called the claimant about one hour into his shift to inquire where the claimant was and that he needed to attend work. The claimant told the manager that he was not on the schedule. The manager advised him that in fact he was on the schedule and that he needed to come into work immediately. The claimant told the manager he could not make into work. The manager then advised him that was the end of his employment. 
Documents in the claimant’s file indicate that at the time the manager requested his attendance at work, the claimant’s wife was already using the couple’s vehicle. 


PROVISIONS OF LAW
AS 23.20.379.  
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 15 is pertinent to the claimant's case and states, in part, as follows:



The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .   

The employer contended the claimant was a no call/no show for March 8, 2010 which led directly to his termination. The claimant did not attend his hearing to provide the reason he was unable to get to work. 

As stated above, an employee has a duty to attend to work. At the end of his employment, the claimant in this case breached that duty, and from this the Appeal Tribunal concludes the record shows the claimant was discharged for work connected misconduct.

A disqualification based upon AS 23.20.379 is in order.

DECISION
The determination issued on April 22, 2009 based upon AS 23.20.379 is REVERSED. Benefits are denied the claimant for the weeks ending March 13, 2010 through April 17, 2010.  The claimant's maximum benefits payable is reduced by three times the weekly benefit amount. He may be ineligible for some future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 7, 2010.








Michael Swanson,
Hearing Officer

