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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

PO BOX 115509
JUNEAU, ALASKA 99811-5509
APPEAL TRIBUNAL DECISION

Docket No. 10 1575  


Hearing Date: July 21, 2010
CLAIMANT:
ESD:
MOXIE F WYAGON
BENEFIT PAYMENT CONTROL
CLAIMANT APPEARANCES:
ESD APPEARANCES:
Moxie F Wyagon
Sue Nichols


CASE HISTORY
The claimantfillin "" \d "" timely appealed a May 11, 2010fillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.378 and AS 23.20.387 and held him liable to repay unentitled benefits, including penalties under AS 23.20.390. The issues before the Tribunal are whether the claimant:

· was incarcerated or under other court imposed restrictions that rendered him unavailable for full-time work;
· traveled outside of his labor market; 

· intentionally misrepresented his incarceration, travel and availability for work, and;

· is liable to repay unentitled benefits, including penalty amounts.  


FINDINGS OF FACT
The claimantfillin "" \d "" established an unemployment insurance claim effective November 22, 2009fillin "" \d "". He was eligible to receive $266 per week plus $24 dependant’s allowance. He filed for and received benefits for various weeks thereafter.
On November 25, 2009 the claimant was mailed a claimant handbook, which instructed the claimant that an individual is not considered available for work while incarcerated, defined travel status as anytime an individual travels outside of the area in which he resides, and also that while travelling, in-person work searches must be made and an individual must be available, willing to immediately accept, and actively seek suitable full-time work to be eligible for benefits.
On March 9, 2010, the claimant was incarcerated. He was released April 2, 2010. 
On Saturday, April 3, 2010, the claimant flew to Dillingham to visit friends and family, and returned to his home in New Stuyahok on Sunday, April 18, 2010. The claimant applied for work with the city of Dillingham and the school district on 
April 8 and April 9, but did not state he was available to respond promptly to an offer of work during his vacation. The claimant’s customary occupation is heavy equipment operator and his customary work week is Monday through Friday, 
7:00 a.m. to 5:00 p.m.
The claimant was previously denied UI benefits by the Employment Security Division for fraudulent misrepresentation on April 3, 2007.
When the claimant filed for benefits for weeks ending March 13, 2010, March 27, 2010, and April 3, 2010, he answered yes to the question: “Were you available and physically able to work each day? When he filed for benefits for weeks ending 
April 3, 2010 through April 17, 2010 he answered no to the question: “Did you travel, or move to a different town?”
The claimant did not report being in jail for the first week because he thought he was getting out, and he did not report being in jail for the other weeks because he was “supposed to be getting out.”
The claimant did not report his travel because he thought it only applied to travel outside of Alaska.

PROVISIONS OF LAW
AS 23.20.378 provides in part:
(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides in part: 
(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.
8 AAC 85.353. Travel Claims.

(a) The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. 
(b) A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant’s departure; or establish or return to a residence immediately following the claimant’s discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.

(c) A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant’s travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant’s union that has jurisdiction over the area of the claimants travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.

(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant’s departure; or to establish or return to a residence immediately following the claimant’s discharge from the armed forces.
AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….
8 AAC 85.380 Disqualification for misrepresentation 
(a)   A disqualification under AS 23.20.387 begins with the week in which the        department makes the determination of disqualification, and may not             exceed 52 weeks. The period of disqualification is at least six weeks for           each week affected by the false statement, misrepresentation, or failure to        report a material fact. Additional weeks of disqualification will be imposed        if the circumstances of the case require an increased penalty. 


CONCLUSION
Under 8 AAC 85.350 a claimant must establish that he is able to respond “promptly” to an offer of suitable work and that he is available to work at least five working days in each week. Given the claimant’s incarceration, the claimant was not available to respond “promptly” to an immediate offer of full-time work, nor was he available for at least five working days of each week for weeks ending 
March 13, 2010, March 27, 2010 and April 3, 2010.  
During week ending April 3, 2010, the claimant travelled to Dillingham on Saturday, upon being released from jail, instead of travelling to his home in New Stuyahok. Although the claimant was not available to work this week and was incarcerated for six of the seven days, a denial of benefits under the travel provision is not in order, as he only “travelled” Saturday, the one day he was free. 

While the claimant made two work searches during week ending April 10, 2010, he did not say he was willing and able to promptly respond to an offer of work in Dillingham. Therefore he did not meet the requirements of the regulation for being in travel status for weeks ending April 10, 2010 and April 17, 2010.
Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must:
PRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud]. Morton, Comm'r Dec. 79H-149, 9/14/79.  Simply contending a mistake or oversight does not rebut this presumption. Gillen, Comm'r Dec. 9121667, December 6, 1991.

A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination.” Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska, 1993).

The claimant falsified his claim certifications when he said he was available for work while incarcerated. His statement of having reported “yes” to being available for work because he thought he was going to get out of jail or was supposed to be getting out of jail is without merit, as he would have filed for benefits after the weeks for which he was filing had passed, and would have known he either was still in jail or had been in jail the entire week for which he was filing. Thus, he has not overcome the presumption of intent to defraud inherit in the falsifying of his certifications for weeks ending March 13, 2010, March 27, 2010, and April 3, 2010.
The claimant was provided a handbook defining travel, (which is his rightful responsibility to read and which he admitted reading), that defines travel as travelling outside the area in which one resides. To have reported that he did not travel when specifically asked whether he did or not, based solely upon the unfounded assumption that travel had to be out-of-state, (and thus making his area of residence all of Alaska), does not overcome the presumption of intent to defraud. Therefore, the claimant is held to have fraudulently filed for weeks ending April 10, 2010 and April 17, 2010.


Based on the above, the Tribunal finds the claimant knowingly withheld material information regarding his availability for full-time work and travel status, with the intent to receive unentitled benefits during the weeks under appeal. He is therefore liable for the overpayment, including penalties.
Because the claimant has been previously disqualified within five years for misrepresentation, the period of disqualification under AS 23.20.387 will be imposed.

DECISION
The notice of determination and determination of liability issued in this matter on May 12, 2010fillin "" \d "", is MODIFIEDfillin "" \d "": 
That portion of the determination holding the claimant’s benefits are denied due to incarceration in AFFIRMED. Benefits are DENIED pursuant to 
AS 23.20.378fillin "" \d "" for the weeks ending March 13, 2010, March 27, 2010 and April 3, 2010.
That portion of the determination holding that the claimant’s benefits are denied due to travel is MODIFIED. Benefits are ALLOWED for week ending April 3, 2010 but remain DENIED for weeks ending April 10, 2010 and 
April 17, 2010.

That portion of the determination holding that the claimant’s benefits are denied due to not being available for work for week ending April 17, 2010 is MOOT, as it is covered under the availability to work under the above travel provision.
Benefits are DENIED pursuant to AS 23.20.387fillin "" \d "" for the week ending 
March 13, 2010; weeks ending March 27, 2010 through April 17, 2010; and May 15, 2010 through May 7, 2011. 
The claimant remains liable for the overpaymentfillin "" \d "" including penalties, pursuant to AS 23.20.390, in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 2, 2010fillin "" \d "".







                                         

                                                                                               Deborah Kearns, Hearing Officer
