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STATEMENT OF THE CASE

On June 8, 2010, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on May 29, 2009. The claimant last worked on February 5, 2010. At that time, the claimant normally worked on a contract basis and earned $ 25.00 per hour as a dry wall finisher.  
The claimant’s employer had a contract with a homeowner. The employer contracted with the claimant to hang drywall at a piece rate. The claimant is paid the same fee no matter how long it takes to hang the drywall. Additional work for the project such as painting required a separate contract. 
The homeowner and the employer had a dispute about the details of their contract, which caused a three day delay. The claimant did not get paid for the three days the project was delayed. The employer then assigned an additional contractor to work with the claimant so the project could be finished on time.

An additional dispute arose between the employer and the homeowner. To avoid another delay and loss of pay to the claimant, the claimant offered to complete a portion of the project at no cost to either the employer or the homeowner. In return, the claimant negotiated with the employer to be paid the fee for the project on the last day of the project rather than wait a few days for the final fee to be processed.
The claimant completed the project and was paid the final fee for the project. The claimant’s next scheduled project was to begin in approximately two weeks. During the break between projects, the claimant had a plane ticket to travel to Utah.  
While the claimant was away, he called the employer and left a message to complain that the fee division with the co-worker did not properly reflect the respective efforts of the two workers. The claimant suggested that the fee should have been paid 75 percent to the claimant and 25 percent to the other worker. The employer did not return the claimant’s calls for several days. The employer called back and left a voicemail message stating the claimant was not a team player and that he did not have more work for him; and that it was good working with him. The claimant saved a copy of the recorded message. The claimant was terminated on February 12, 2010. The claimant intended to return to Alaska. He left his vehicle, tools and personal belongings and paid his rent prior to leaving. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



wilful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, wilful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; wilful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or
CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment."  PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation. Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party. In the present case, the employer was the moving party and the claimant had no choice to continue his employment. The claimant did not voluntarily leave his work he was discharged. Next it must be determined whether the claimant was discharged for misconduct connected to the work.   
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.
The employer did not appear at the hearing. There is no evidence and testimony that the claimant engaged in misconduct. The employer has not sustained its burden to show that the claimant was terminated for misconduct. 
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work. The decision is modified to reflect that the claimant did not quit his work. He was terminated but not for misconduct.  

DECISION

The notice of determination issued in this matter on May 26, 2010, is REVERSED and MODIFIED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending February 13, 2010 through March 20, 2010. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible. Check weeks because of date terminated. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 10, 2010.

Deborah Kearns

Hearing Officer
