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CASE HISTORY

The claimant timely appealed a May 28, 2010 determination that denied benefits under AS 23.20.085, 340, 350 and 530 and 8 AAC 85.075. The issue is whether the claimant’s base period wages were correctly allocated and whether his December 6, 2009 new claim is monetarily eligible.  
FINDINGS OF FACT

The claimant established an unemployment insurance claim effective December 6, 2009. At that time his last employer was Chugach Support services. The claimant’s last physical day of work was August 2, 2007, and he was discharged on November 29, 2007 when he exhausted all available leave and was unable to return to work.
The claimant was physically unable to work from August 2, 2007 through July 17, 2008 due to a medical condition. He was released for full time work with limitations on July 17, 2008. 

The claimant has been unable to return to work as a plumber; his medical restrictions preclude that type of work. The claimant has attempted to get vocational rehabilitation and retraining.

The base period used to determine the claimant’s eligibility for benefits was the period from July 1, 2008 through June 30, 2009. During this base period, the claimant was unable to work in any capacity from July 1, 2008 through July 17, 2008. The claimant has not worked from July 17, 2008 to the present.
PROVISIONS OF LAW

AS 23.20.530 provides in part:

(a) In this chapter, "wages" means all remuneration for service

from whatever source, including, but not limited to, insured work, noninsured work, or self-employment; commissions, bonuses, back pay, and the cash value of all remuneration in a medium other than cash shall be treated as wages; gratuities customarily received by an individual in the course of service from persons other than the individual's employing unit may be treated as wages received from the employing unit only to the extent the individual reports the gratuities to the employing unit. The reasonable cash value of remuneration in a medium other than cash, and the reasonable amount of gratuities, shall be estimated and determined in accordance with regulations adopted by the department; notwithstanding AS 23.20.350 (a), back pay awards shall be allocated to the weeks or quarters with respect to which the pay was earned. If the remuneration of an individual is not based upon a fixed period of time or if the individual's wages are paid in irregular intervals or in a manner that does not extend regularly over the period of employment, the wages shall be allocated to weeks or quarters in accordance with regulations adopted by the department. The regulations must, so far as possible, produce results reasonably similar to those that would prevail if the individual's wages were paid at regular intervals. When an employer has filed for bankruptcy, unpaid wages earned for services performed for the employer are considered wages for the quarter in which they were earned.
AS 23.20.340 provides, in part:

(a) 
An examiner designated by the department shall take the claim. The 
examiner shall take all evidence pertaining to the eligibility of the 
claimant and shall promptly transmit all evidence to the department. The 
department, or a representative designated by it for the purpose, shall, 
on the basis of the evidence submitted and any additional evidence it 
requires, make an initial determination of the claim as to whether the 
claimant is eligible for benefits under AS 23.20.350 and an initial 
determination of the weekly benefit amount and the maximum potential 
benefit amount.
(b) 
Within one year from the date of the initial determination of the 


weekly benefit amount and the maximum potential benefit amount 
established under AS 23.20.350, the department shall reconsider the 
determination or any subsequent determination under this chapter and 
shall issue a redetermination amending the determination if the 
department finds that

(1) 
an error in computation or identity has been made;


(2)
additional wages or other facts pertinent to the claimant's insured 

     
status or eligibility for benefits have become available;


(3) 
the determination resulted from a nondisclosure or 




misrepresentation of a material fact; or


(4) 
the determination resulted from a misapplication of law by the


department.


(c) 
The claimant shall be promptly notified of the initial determination 


or a subsequent redetermination and the reasons for it.


(d) 
Unless the claimant is determined to be disqualified for benefits 


under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 



23.20.387, or AS 23.20.505, benefits shall be promptly paid in 


accordance with the initial determination or subsequent 



redetermination.

(e) 
The claimant may file an appeal from an initial determination or a 
 
     
redetermination under (b) of this section not later than 30 days 


after the claimant is notified in person of the determination or 
 
 
redetermination or not later than 30 days after the date the 
  
 
     
determination or redetermination is mailed to the claimant's last 
 
     
address of record. The period for filing an appeal may be extended 


for a reasonable period if the claimant shows that the application 


was delayed as a result of circumstances beyond the claimant's    


control.

AS 23.20.350 provides, in part:


(a) 
An individual who is paid at least $2,500 in wages during the 


individual's base period for employment covered by this chapter is 


eligible to receive benefits under this chapter if those wages were 


paid in at least two of the calendar quarters of the individual's base 

period.

AS. 23.20.376. provides, in part:
(a) 
If the department finds that during the individual's base period an individual has been incapable of work during the greater part of the individual's working time in a calendar quarter, the base period shall be extended a calendar quarter subject to the limitation set out in (b) of this section. The extension of an individual's base period may not exceed four calendar quarters.
(b) 
The maximum benefits payable as a result of the use of wages earned in a calendar quarter before the individual's current base period as defined in AS 23.20.520 shall be reduced by the amount of benefits paid previously as a result of the use of wages in computing a previous benefit determination

8 AAC 85.075. MONETARY DETERMINATIONS

(a) 
If the wages in the base period of an individual are not paid at least once a calendar month, the wages will be allocated in equal proportion to all weeks during which the services were actually performed.

(b) 
Extension of the base period of an individual will be made according to the following standards: 

(1) 
An individual will be considered incapable of work during the greater part of his working time in a calendar quarter if he was unable to work for at least seven weeks during the calendar quarter because of an incapacitating illness or injury. 

(2) 
A medical certification, signed by a physician, will be required as evidence of incapacity. 

(3) 
The extension of the base period may not exceed one calendar quarter for each calendar quarter of incapacity, and in no case will the extension exceed the 12-month period immediately before the base period. 

(4)
The first quarter immediately before the base period will be the first to be included in the extension, with the next preceding quarters included in regular regression for each quarter of incapacity. However, if the individual was incapacitated for the greater part of a quarter to be included in the extension, that quarter will be omitted and the next preceding quarter used if this action will benefit the individual. A quarter may not be omitted for any other reason. 

(5) 
Wages earned in a quarter included in the extension of the base period will be added to any wages earned in the corresponding quarter of incapacity in the regular base period. 
CONCLUSION
 A claim can be considered for a base period extension if during the base period the claimant was unable to work for seven or more weeks in a calendar quarter. 
"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.
 In this case, the claimant was released to work on July 17, 2008. The claimant was not completely incapacitated due to injury or illness for seven or more weeks during the base period of the claim. Therefore, the claimant does not meet the qualifications of a base period extension and benefits were denied appropriately.
DECISION

The determination issued on May 28, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending December 12, 2009 and continuing until the claimant has adequate wages in a base period to qualify an unemployment claim.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 2, 2010.







      Kimberly Westover



                                  Kimberly Westover, Hearing Officer

