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CASE HISTORY
The claimantfillin "" \d "" appealed a June 29, 2010 notice offillin "" \d "" determination that reduced benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360, denied benefits under AS 23.20.375 and 387, and held the claimant liable for an overpayment of benefits, including penalty amounts under 

AS 23.20.390. The weeks at issue are the weeks ending August 29, 2009 through January 4, 2010. 
The issues are whether the claimant:

1. was employed or self employed during the weeks at issue

2. had earnings during the weeks at issue

3. intentionally misrepresented his employment status and earnings

4. is liable to repay unentitled benefits, including penalties


FINDINGS OF FACT
The claimantfillin "" \d "" established an unemployment claim effective July 12, 2009fillin "" \d "". His weekly benefit entitlement was $128 per week plus $25 per week in federal additional compensation (FAC). 
The claimant received an unemployment insurance claimant handbook explaining that any work or self employment and all earnings must be reported at the time of filing. The claimant admits that he received he handbook shortly after establishing his claim, and he read the handbook. 
On August 17, 2009, the claimant signed a contract to deliver newspapers for the Anchorage Daily News (Exhibit 4). The claimant and his girlfriend/fiancé share responsibility for a residential delivery route consisting of approximately 170 customers and a commercial account of 400-700 newspapers. The claimant and his girlfriend pick up the newspapers from the Anchorage Daily News at midnight each evening. The newspapers must be delivered by 5:30 a.m. the following morning and any unsold newspapers are returned to the Anchorage Daily News for credit to the claimant’s account. 

The testimony of the claimant that he did not deliver the newspapers, help his girlfriend deliver the newspapers, or reap the earnings of the deliveries is not credible. He was contradicted by the testimony of his girlfriend and written documents of the employer. The claimant delivers newspapers with his girlfriend. The claimant did not report that he was self employed, that he worked, or that he had income when he filed his biweekly claim certifications. He did not contact the claim center to report he was delivering newspapers and clarify the correct way to report that activity. He certified that his answers to the claim certification questions were true and correct to the best of his knowledge. 

The Anchorage Daily News reported issuing biweekly checks to the claimant and issuing the claimant a 1099 for the calendar year 2009 in the amount of $5, 010.44. 

There are no records available to establish the gross pay the claimant received during each week that he filed claim certifications. There is no evidence to show the deductions that were taken for returned papers, vehicle mileage and other deductible expenses. The claimant does not dispute receiving a 1099 in the amount of $5,010.44. However, he does dispute the employers biweekly wage reports.
The claimant was actively seeking full-time work in any other occupation. He was available for full-time work during the day, any days of the week. He registered and posted a resume on the Alaska Labor Exchange System. 

PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….

In Brueggemann, Comm’r Dec. 97 1049, August 19, 1997, the Commissioner of Labor and Workforce Development addressed the minimum evidence necessary to resolve work and earnings disputes in a fraud hearing. The Commissioner held:

The main evidence was a hearsay investigative report purportedly completed by an accountant of the claimant's former employer (Exhibit 9). Neither the accountant nor any other employer representative testified at the hearing.

The claimant at first contested the reported dates of employment, later conceding she couldn't remember when she worked. The work was performed in the fall of 1995, almost two years before the hearing. The claimant maintained she did not intend to conceal wages or other eligibility information.

Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross examine an employer witness who had direct knowledge of her employment. The investigative report did not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore did not support the disqualification in the face of the claimant's testimony that she couldn't remember when she worked.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing she was at most persuaded that the hearsay information on her dates of employment could be correct. That did not dispose of her due process right to confrontation.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner of Labor and Workforce Development addressed the value of various types of employer supplied evidence. The Commissioner held:

In his initial appeal to the Tribunal the claimant indicated he did not agree with the indicated earnings in some of the weeks the employer reported. He also contended that sometimes the employer would pay him for extra hours that he did not work. 

During the hearing the claimant brought out that he was paid a daily per diem rate by the employer to cover travel expenses he incurred. The Tribunal remanded that portion of the issue to the division to determine if such payments were deductible. The Tribunal apparently did not believe the earnings shown in each of the weeks in question by the employer included the $24 as contended by the claimant. The Tribunal did not state why it did not believe the claimant on that point. Even discounting that amount, however, when the Tribunal attempted on one occasion to reconcile the number of hours reported during a specific week with the pay the claimant allegedly received It was unsuccessful in coming to the same amount the employer reported. The Tribunal assumed some of the hours the claimant worked (over 8 per day) would be paid as overtime, but using that reasoning the amount still would not be reconciled to the hours and pay rate shown. 

The claimant indicates he did not fill out a daily time report and the employer did not use a time clock. We then must question the amounts the employer has shown on the earnings report. Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross-examine an employer witness who had direct knowledge of his employment. The investigative report does not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore does not support the disqualification in the face of the claimant's testimony that he disputes the amounts the employer has shown that he earned.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion.


CONCLUSION
The record establishes that the claimant fillin "" \d ""performed work/self employment during the period under appeal. However, the work/self employment did not preclude the claimant from accepting other full-time work during the day. He was available for full-time work in addition to his newspaper deliveries.
The question now becomes whether the claimant fraudulently filed for unemployment benefits by intentionally withholding the material fact of his newspaper deliveries and his earnings. 

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

The question regarding work is clear and unambiguous--"Did you work or were you self employed?" Regardless of whether the claimant considered the newspaper deliveries work or self employment, the correct response to that question was “YES.” 

The claimant’s testimony regarding his reason for omitting the material fact of his deliveries and remuneration for the deliveries is not credible. The claimant knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. He is liable for the overpayment, including penalties.
AS 23.20.360 provides that the amount of benefits payable must be reduced by 75 percent of the wages earned during a week. The claimant’s earnings for the weeks are problematic, as no evidence exists to establish with any certainty the number of newspapers delivered and thus the gross earnings for any given week. Furthermore, because the claimant is otherwise disqualified for those weeks pursuant to 
AS 23.20.387, the earnings are moot a point, and remanding for further investigation would serve no worthwhile purpose. 

DECISION
The determination issued on June 29, 2010fillin "" \d "" is fillin "" \d ""MODIFIED. Benefits are NOT REDUCED pursuant to AS 23.20.360 (earnings)fillin "" \d "" for the weeks ending August 29, 2009fillin "" \d "" through January 2, 2010. The matter of earnings is REMANDED to the Benefit Payment Control Unit of the Division. The earnings shall be REMOVED.  
Benefits are ALLOWED pursuant to AS 23.20.378 (availability/self employment) for the weeks ending August 29, 2009 through January 2, 2010. 

Benefits are DENIED pursuant to AS 23.20.387fillin "" \d "" for the weeks ending August 29, 2009fillin "" \d "" through January 2, 2010, and for the weeks ending January 9, 2010 through June 5, 2010fillin "" \d "".  
The determination of overpayment liability pursuant to AS 23.20.390 is AFFIRMED. The claimant remains liable for the overpaymentfillin "" \d "", including penalties.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 2010fillin "" \d "".








Kynda Nokelby
                                  



Kynda Nokelby, Hearing Officer

