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CASE HISTORY
The claimant timely appealed a August 5, 2010 determination that denied benefits pursuant to AS 23.20.379 on the ground that he voluntarily quit work. The issue is whether the claimant voluntarily quit work without good cause or whether he was discharged for misconduct connected with the work. 

FINDINGS OF FACT
The claimant began work for the employer on May 20, 2010. He last worked for the employer on July 1, 2010. He earned $12 per hour for full-time work as a crew leader.
At the end of the workday on July 1, 2010, the claimant went to the office to turn in his paperwork to the owner (Jo). Jo noticed the claimant had taken it upon himself to bill the customers and there were problems with the billings. The claimant and Jo argued, the argument escalated, and Jo ended up yelling profanities at the claimant. Jo alleges the claimant was hostile, argumentative and yelled obscenities as well. The claimant denies the allegation. Jo ended the conversation by yelling at the claimant to “get out” and “go home.” 
The claimant left the office. He was not scheduled to work the following day. He called the other owner (Mike). The claimant asked Mike whether he still had a job. Mike explained that it was a holiday weekend. He suggested the claimant take the weekend off, report to work at 9:30 a.m. on Tuesday morning and the three of them (Mike, Jo and the claimant) would sit down and discuss what happened and what could be done. Mike assured the claimant something could be worked out. 

On July 2, 2010, the claimant sent Mike a text message asking if he had a job or not. That same day, the claimant filed an unemployment insurance claim on the Internet. 

On Monday, July 5, 2010, the claimant sent Mike another text message asking, “Do I have a job or not?” Mike replied that the claimant should report to work on Tuesday, July 6th at 9:30 a.m. as they had discussed. Shortly thereafter, the claimant sent another text saying he could not be there on July 6th but he could make it at 9:30 a.m. on July 7, 2010. Mike acknowledged that July 7, 2010 would be fine. 
The claimant did not report for the meeting on July 7, 2010. He did not want to work for the employer any longer. He felt Jo was abusive and the work environment was hostile. 

When the claimant did not show up for the meeting and the employer received notice of the claimant’s unemployment insurance claim filing, the employer assumed the claimant had quit. 

The employer accessed Court records posted on the Court’s public Internet website. Based on information from the Court postings, the employer decided that the claimant’s behavior in the office on July 1, 2010 was probably not an isolated incident of poor judgment, and they did not want him back. 

On July 9, 2010, the claimant called Mike to ask for his final paycheck since he believed he had been fired. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(7)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
There are some situations in which it is difficult to determine whether the separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation. Further, it may be in such cases that the intent of both parties is obscured by each having misinterpreted the words or actions of the other. 

The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker was the “moving party” (that is, the party, who having a choice to continue the employment relationship, acted to end it). 
The owner’s heated remark to “get out and go home” was the catalyst to claimant’s separation. However, there was nothing in the hearing record to indicate the employer intended to terminate the claimant until July 9th. 

By that time, the claimant had already established his unemployment claim and decided that he did not want to even attempt resolution with the employer because of his perception of abuse.  

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

Applying Griffith above, even if Jo’s remarks were unprovoked and rose to the level of abuse and hostility, the claimant did not pursue reasonable alternatives before deciding he would not return to work. He did not attend the meeting scheduled by the employer on July 6th or July 7th. Therefore, the claimant voluntarily quit suitable work without good cause. 
DECISION
The determination issued on August 5, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending July 10, 2010 through August 14, 2010. The 
maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 30, 2010.
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Kynda Nokelby, Hearing Officer

