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EMPLOYER:
SANDY PHAN




WAL-MART ASSOCIATES INC

CASE HISTORY & FINDINGS OF FACT
A hearing was scheduled in this matter for September 1, 2010. 

The claimant failed to participate in the scheduled hearing and a default dismissal was issued on September 1, 2010.

The appellant requested reopening on September 7, 2010. In the request, the claimant said that she did not attend the hearing either because she did not get the letter or because she is suffering from short-term memory loss. 
The hearing officer requested additional information from the claimant to further explain what circumstances beyond her control prevented her from attending the hearing. The claimant provided very little detail in her response.

The notice of telephonic hearing was mailed August 13, 2010. The claimant states she did not receive the mailer until sometime after September 3, 2010 and therefore missed her hearing. However, the two additional notices sent to the claimant were received within only a few days. 


PROVISIONS OF LAW
AS 23.20.420 provides in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter....

8 AAC 85.153 provides in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.


CONCLUSION
An appellant who misses a hearing has the burden to establish her failure to participate was due to some reason beyond her control. 
There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The claimant’s assertion that she did not receive the mailer in a timely manner is questionable. Therefore, the claimant has not shown that a circumstance beyond her control prevented her from attending the September 1, 2010 hearing.

The request to reopen cannot be granted.

DECISION
The claimant’sfillin "" \d "" request for reopening is DENIED.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 23, 2010.







        Kimberly Westover
                                  


        Kimberly Westover, Hearing Officer
