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STATEMENT OF THE CASE

On August 10, 2010, the claimant filed a timely appeal against a notice that denied the claimant unemployment insurance benefits under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer on June 20, 2010. The claimant last worked on June 24, 2010. 
Three employees, who did not appear at the hearing, reported the claimant was drunk and made threats to get a gun and kill the employees. 

The human resources manager interviewed the claimant the next day. The claimant admitted to drinking part of one beer. The claimant reported he returned to the bunkroom late because the police questioned him for two hours about a matter he witnessed.  When the claimant entered the bunkroom, he turned on the light. One of the bunkmates jumped off a top bunk and words were exchanged. The claimant denies making any threat to kill anyone.

The claimant was immediately terminated on June 24, 2010.   
 



STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

CONCLUSION
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

“The hearings conducted at the Tribunal level are de novo hearings, which allow parties to present all evidence anew and testimony to be taken under oath. The Tribunal is not bound in any way to the determination made by the unemployment insurance claim center. The Tribunal makes its own independent decision based on the facts presented to it by the parties, which includes oral testimony as well as documentary evidence. Evidence that is not supported by sworn testimony is given little or no weight.” Helms, Comm’r Dec. 06 2263, March 28, 2007.  
The employer has the burden of showing misconduct occurred in connection with the work. The burden requires a sufficient quantity and quality of evidence. The claimant provided sworn testimony that the events reported to the human resource manager did not occur. The statements of the bunkmates are clearly hearsay. The employer relies wholly on hearsay to prove that misconduct occurred. Hearsay is necessarily given less credence than first hand sworn testimony. Therefore, the employer has not sustained its burden to show that misconduct occurred.  
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant but not for misconduct in connection with the work.

DECISION

The notice of determination issued in this matter on July 16, 2010 is REVERSED. The claimant is allowed unemployment benefits under AS 23.20.379, so long as otherwise eligible, for the weeks ending July 26, 2010 through July 31, 2010. The reduction of benefits is restored. The claimant may be eligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 9, 2010.


Deborah Kearns

Hearing Officer
