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The claimant timely appealed a determination of August 9, 2010, that denied unemployment insurance benefits under AS 23.20.378 and a determination that held the claimant liable for the repayment of benefits under AS 23.20.390. The issue is whether the claimant was able to and available for work during the period claimed and whether and for how much the claimant is liable to repay benefits received.


FINDINGS OF FACT
On May 5, 2010, the claimant had arthroscopic knee surgery. The claimant was required to use crutches for a period of time. On June 14, 2010, the claimant had arthroscopic knee surgery on the second knee. She was again required to use crutches for a period of time. She continues to use crutches as needed. The claimant has been prescribed pain medications. She only uses the medications at night.
After being released from the hospital, following each outpatient procedure, the claimant continued to search for work by internet. The claimant is seeking work as a medical billing coder for which she is willing to accept $16 to $20 per hour. She is willing to drive up to three hours for employment. The claimant has 20 years experience as a medical billing coder.
On August 9, 2010, the Employment Security Division allowed a medical waiver of availability for the weeks ending May 8, 2010, through June 12, 2010. The Division requested medical documentation from the claimant’s doctor regarding the claimant’s ability to work for any week after June 12, 2010. Benefits were denied for the weeks ending June 19, 2010, and continuing until the claimant provided medical documentation of her ability to work.

The claimant filed for and received benefits for weeks following June 12, 2010, prior to the determination of August 9, 2010.

The claimant’s doctor has taken an indefinite leave from his practice. The practice is still ongoing with other doctors. The claimant does not wish to provide medical documentation from any of the other doctors or nurses at the practice. She contends that she is able to work because the surgeries were not invasive. 

The Tribunal takes official notice of the surgery encyclopedia from www.surgeryencyclopedia.com. 

Ligament- and patella-tracking surgeries 
Arthroscopic surgery for severe ligament damage or knee displacement often involves ligament grafting. In some cases, this includes taking tissue from a tendon to use for the graft and drilling holes in the femur or tibia or both. Aftercare involves the use of crutches for six to eight weeks. A rehabilitation program for strengthening is usually suggested. Recovery times for resumed athletic activity are highly dependent on age and health. The surgeon often makes very careful assessments about recovery and the need for rehabilitation. 

Patella-tracking surgeries offer about a 90% chance that the patella will no longer dislocate. However, many people have continued swelling and pain after surgery. These seem to be dependent upon how carefully the rehabilitation plan is developed and/or adhered to by the patient. 

Lavage and debridement surgeries 
Elevation of the leg after surgery is usually required for a short period. A crutch or knee immobilizer adds additional stability and assurance when walking. Physical therapy is usually recommended to strengthen the muscles around the knee and to provide extra support. Special attention should be paid to any changes to the leg a few days after surgery. Swelling and pain to the leg can mean a blood clot has been dislodged. If this occurs, the physician should be notified immediately. Getting out of bed shortly after surgery decreases the risk of blood clots. 

The claimant has only testified that she had arthroscopic surgery on her knees. She has not testified as to the extent or type of arthroscopic surgery. She has not provided any medical evidence of her ability to work.






STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350.  Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.


CONCLUSION
In Journey, Comm’r Dec. 95 0989, June 30, 1995, the Commissioner held:
We agree that a physician's advice is not binding on the Department and does not necessarily determine a claimant's ability to work. A claimant may show that he is able to work in spite of a physician's diagnosis or advice. The claimant may show a history of working against his physician's advice, or he may submit a contending diagnosis from another physician, or he may show ability for work which is not affected by the disability.

The claimant has not provided any statement from a physician or physician’s office whether or not she has the ability to work. The Division has no knowledge of what if any advice has been given to the claimant from her physician. She has not shown that she has a history of working against a physician’s advice.
The Tribunal holds that there is insufficient evidence to show the claimant is able to work following her surgeries. The claimant has not produced evidence of an ability to work.
DECISION
The August 9, 2010, determination is AFFIRMED. The claimant is denied benefits under AS 23.20.378 beginning with the week ending June 19, 2010 and continuing until she has provided medical documentation as to ability to work.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 16, 2010.


Tom Mize

Hearing Officer
