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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET SUITE 206
ANCHORAGE, ALASKA  99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 10 2316
Hearing Date: September 16, 2010
CLAIMANT:
EMPLOYER:
GEORGE G RUNYON
SAFEWAY INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
George G. Runyon
None


ESD APPEARANCES:
None

CASE HISTORY AND FINDINGS OF FACT
Timeliness 
The claimant filed an appeal against an April 6, 2009 determination that denied unemployment insurance benefits under AS 23.20.379 on the ground that the claimant voluntarily quit suitable work without good cause. The Employment Security Division mailed the determination on April 7, 2010 to the claimant’s correct address of record.
The claimant received the denial notice and he called the unemployment office on April 11, 2009. The claimant explained his circumstances and was advised by an unemployment insurance representative that his benefits would be allowed. After that, the claimant received another notice in the mail that indicated his benefits were allowed.
The claimant received a notice that his regular benefits were about to exhaust in August of 2009. The claimant spoke with an unemployment representative and filed for extended benefits. The claimant was advised that he would get two letters from the Division one would indicate he was denied benefits and the other that he was allowed benefits. The claimant was advised to ignore the denial notice, as he would get another letter indicating he was allowed benefits. The claimant did not understand there were multiple extended benefit programs.
On August 26, 2010, the claimant appealed the decision. The claimant exhausted his emergency unemployment insurance benefits. An unemployment insurance representative explained to the claimant that he was denied for quitting his job but later allowed on his availability to work full time. The denial for quitting was why he did not qualify for regular extended benefits. The claimstaker went on to explain the two letters that denied and allowed extended benefits were referring to two different extension programs.
Voluntary Quit
The claimant began work for the interested employer full time as a combo clerk making $9.89 per hour. The claimant last worked on October 25, 2008.

The claimant’s wife gave birth to their second child on October 3, 2008. The claimant’s wife was on medical leave through October 25, 2010. Initially the claimant’s wife was going to quit work and stay home with the children. The claimant’s in-laws had provided care to the first child but they were no longer willing to care for the children. The wife’s employer offered a pay raise to $12 per hour and asked her to return to work. The claimant’s wife looked into daycare options. The claimant did not look into daycare options but believed his wife told him daycare would not take a child less than a year old. The claimant and his wife agreed the claimant would quit his job and stay home with the children. 

The claimant did not request leave, he was not aware a father might qualify for leave time after the birth of a baby. The claimant did not ask to have his schedule adjusted as he did not believe the employer would be willing to make any adjustments. 

STATUTORY PROVISIONSPRIVATE 

AS 23.20.340. Determination of claims. . . . 

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals. . 

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
Timeliness

An appellant has the burden to establish some circumstance beyond his control prevented the timely filing of the appeal. The claimant was credible. The Tribunal chooses to give the claimant the benefit of the doubt. He believed he had dealt with the denial when he called in April of 2009 and received a new notice indicating his benefits were allowed. Furthermore, the information he received from the claim center may have been incomplete.

Voluntary Quit

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the long-held standard applied in voluntary leaving issues:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.
Quitting work due to a lack of childcare can be considered good cause. However, a claimant must also show he made an attempt to seek reasonable accommodations prior to quitting.

In this case, the claimant did not look into possible leave or scheduling options prior to quitting. 

Therefore, it is determined that the claimant quit work without seeking reasonable alternatives and good cause for quitting has not been found.
DECISION
The claimant’s appeal from the notice of determination issued on April 6, 2010 is ACCEPTED as timely filed.

The notice of determination issued in this matter on April 6, 2009, is AFFIRMED. The claimant is DENIED unemployment benefits under AS 23.20.379 for the weeks ending October 26, 2008 through December 6, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 21, 2010.

                                                               
Kimberly Westover               
                                             
Kimberly Westover, Hearing Officer
