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CASE HISTORY

The claimant timely appealed an August 26, 2010 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in October 2005. She last worked on July 19, 2010. At that time, she earned $15.00 per hour for full-time work as a home health care provider.
On May 25, 2010, the claimant was shopping at Sears. The claimant’s husband was sitting outside the store on a bench. The claimant found a perfume she liked and wanted her husband’s opinion. The claimant took a step outside the door and called for her husband to come back into the store. The store security approached the claimant and took her to the security office. The police were called and the claimant was ticketed for shoplifting and told to report to court.

A week later, the claimant appeared in court. The prosecutor told the claimant they were not going to press charges. The judge dismissed the charges and advised the claimant to report to the prosecutor to finalize the paperwork. 

The claimant made an appointment and met with the prosecutor a week later.  

The prosecutor explained that the claimant would have to report the circumstances to future employers because the charge would show on public records. The prosecutor advised the claimant she would get a copy of the notice of dismissed charges. The claimant believed the situation was taken care of and no further action was required.
On July 19, 2010, the claimant was at her consumer’s home when she received a phone call from her supervisor advising her she was discharged. The employer indicated something came up on the claimant’s background check. The claimant called the number provided by the employer for the state background offices to find out what happened. The claimant was informed she had a charge of theft show up on her background check. 

The claimant requested a variance from the State to allow her time to sort out the confusion and continue working. The employer declined to file a variance. The claimant did not have a history of performance issue’s and was surprised the employer was unwilling to request a variance. The claimant believed she was a good employee and had received positive feedback from her supervisors.
The claimant received a copy of a dismissed charges notice at the end of August. The claimant provided the letter to the employer and is now eligible for rehire. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Traylor, Comm'r Dec. No. 88H‑UI‑140, March 6, 1989 the Commissioner held:
As the court stated in Grimbel v. Brown, 171 So.2d 653 (La. Sup. 1965), “the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in ‘… disregard of standards of behavior which the employer has the right to expect of his employee…”
In this case, the claimant was a long-term employee without a history of performance issues. The claimant’s testimony was credible; the incident at Sears was a misunderstanding. The charges against the claimant were dropped several weeks before her discharge. 
Therefore, the Tribunal finds the claimant was discharged for reasons other than misconduct in connection with the work.
DECISION
The determination issued on August 26, 2010 is REVERSED. Benefits are ALLOWED for the weeks ending July 24, 2010 through August 28, 2010, if the claimant has filed and is otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 22, 2010.
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      Kimberly Westover, Hearing Officer

