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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  10 2384    Hearing Date:  September 24, 2010
CLAIMANT:

JESSICA M JACKSON

CLAIMANT APPEARANCES:


Jessica M. Jackson


ESD APPEARANCES:


None


CASE HISTORY
The claimantfillin "" \d "" timely appealed a fillin "" \d "" determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issues are whether the claimant is available for full time work while attending school or if she qualifies for a vocational waiver of availability.

FINDINGS OF FACT

The claimantfillin "" \d "" established an unemployment insurance claim effective June 20, 2010fillin "" \d "". At the time shefillin "" \d "" opened herfillin "" \d "" claim for benefits, shefillin "" \d "" last worked as a mental health associatefillin "" \d "" on June 22, 2010fillin "" \d "". The claimant moved to Seward on July 5, 2010. She moved at that time to allow herself time to find housing and get settled before school started.
On August 16, 2010, the claimant began attending AVTEC in pursuit of a certificate in business and office technology. The claimant will complete her training on December 16, 2010. The claimant attends training from 8:30 a.m. to 3:30 p.m. Monday through Friday.
The claimant obtained her last work as a mental health associate due to the experience she obtained from a year of working with the employer, Community Connection. Also, the claimant’s experience with her disabled sister helped her obtain the knowledge and background to qualify for the position. 

The claimant provided general care to children in a youth facility. She ensured the youth completed their chores, washed themselves, cleaned their rooms etc. The claimant also put notes in the children’s files that were submitted for payment. The claimant was required to have CPR and first aid certification. The claimant did not do any counseling duties.
The employer does not normally hire people without some experience with mental health or working with the disabled. Most of the claimant’s co-workers had college degrees. The claimant was not required to attend the training to retain her employment.
The claimant has prior work experience as a bartender, server and front desk clerk. She is available to work from 4 p.m. to midnight and can work any days of the week. The claimant is actively seeking full-time work in these fields. The claimant has a family member to watch her children once she finds employment.

PROVISIONS OF LAW
AS 23.20.378 provides in part:

     (c)  
An insured worker is disqualified for waiting-week credit or 



benefits for a week of unemployment while the insured worker is 


pursuing an academic education. A disqualification under this 


subsection begins with the first week of academic instruction and 


ends with the  week immediately before the first full week in which

          
the insured worker is no longer pursuing an academic education. 


However, an insured worker who has been pursuing an academic 


education for at least one school term and who was working at 


least 30 hours a week during a significant portion of the time that 


the worker was pursuing an academic education is not

          
disqualified for waiting-week credit or benefits under this 



subsection if the worker's academic schedule does not preclude 


full-time work in the worker's occupation and if the insured worker 

became unemployed because the worker was laid off or the 



worker's job was eliminated. In this subsection,

          (1)  
"pursuing an academic education" means attending an established 

 school in a course of study providing academic instruction of 10 


 or more credit hours per week, or the equivalent;

          (2)    "school" includes primary schools, secondary schools, and                      

institutions of higher education….
AS 23.20.382 provides, in part:

(a) Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.
(d) 
An otherwise eligible individual may not be denied benefits or waiting-week credit for any week because the individual is in any training approved under P.L. 105-220 (Workforce Investment Act of 1998), and, while attending the training, is not available for work, fails to seek work, or refuses work.
8 AAC 85.200 provides, in part:

(b) The director shall approve training for a claimant if
(1) the claimant needs training to
(A) 
overcome immediate barriers to reemployment, including disability, obsolete skills, or lack of work search skills;
(B) 
remain employable in the claimant's customary occupation;
(C) 
end a pattern of employment in temporary, casual, or unskilled work and increase skill level, earning power, or employment opportunities; or
(D) 
obtain a necessary occupational safety and health certification;
(2) the training is
(A) a vocational training or retraining course;
(B) taken on the full time schedule offered by the training provider; and
(C) not a home-study or correspondence course;
(3) a surplus of qualified workers in the training occupation does not exist in the geographical area in which the claimant is seeking work; and
(4) the claimant has the aptitude to successfully complete the training.
(c) The director may not deny approval for training solely based on the
(1) length of the training;
(2) cost of the training; or
(3) lack of a contract of employment at the conclusion of the training.
(d) 
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.
(e)
Notwithstanding (a) - (d) of this section, the director shall approve training for a claimant who is placed in the training under a state or federal training program sponsored directly or indirectly by
(1) the United States Secretary of Labor; or
(2) 
a state or federal employment or training agency.
8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.356 Provides, in part:
(a) A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c)…
CONCLUSION
The claimant’s attendance at AVTEC to obtain a certification in office technology is vocational training.
The claimant quit skilled work to attend vocational training, which renders her ineligible for the vocational training waiver. 
However, the claimant’s background as a server, bartender and front desk clerk establish there is a substantial field of employment available outside of school hours. Therefore, the claimant does not require a waiver of availability; her school attendance does not preclude her from accepting full time work.

DECISION
The fillin "" \d ""determination issued on August 31, 2010fillin "" \d "" is AFFIRMED in part and REVERSED in partfillin "" \d "". The claimant is denied the vocational training waiver under AS 23.20.382 for the weeks ending August 21, 2010 through December 18, 2010. Benefits are ALLOWED under AS 23.20.378 for the weeks ending August 21, 2010 through December 18, 2010, if the claimant has filed and is otherwise eligible.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 28, 2010fillin "" \d "".







       Kimberly Westover






       Kimberly Westover, Hearing Officer

