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STATEMENT OF THE CASE

On September 8, 2010, the claimant filed an appeal against a determination that denied unemployment insurance benefits under AS 23.20.379. The Employment Security Division mailed the determination on July 21, 2010, to the claimant’s address of record, thus bringing forth the issue of timeliness of the appeal under AS 23.20.340.  The claimant did not receive the notice.

The claimant had not filed an appeal earlier because she believed the matter to still be under investigation. The last correspondence she got advised her that the separation issue was under investigation. The claimant did not receive the notice of determination that denied her benefits. She has had difficulty receiving her mail. In 2009, she did not get her dividend check because of a mail error. She has had several incidents recently involving late or miss delivered mail.
On September 8, 2010, she contacted the Employment Security Division about her unemployment benefits.  She was informed that her benefits had been denied. She appealed the determination at that time.
STATUTORY PROVISIONS

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20ADVANCE \D 7.20
(e)
The claimant may file an appeal from an initial determination or a 


redetermination under (b) of this section not later than 30 days 


after the claimant is notified in person of the determination or 


redetermination or not later than 30 days after the date the 



determination or redetermination is mailed to the claimant’s last 


address of record. The period for filing an appeal may be extended 


for a reasonable period if the claimant shows that the application 


was delayed as a result of circumstances beyond the claimant’s 


control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983.Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The claimant has overcome the presumption of timely delivery. The Tribunal holds that the claimant’s appeal meets the standards sent in AS 23.20.340.

The issue before the Tribunal now becomes whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer in March 2008 and last worked on April 27, 2010. At that time, the claimant normally worked full-time and earned $15.50 per hour.

The claimant became stressed over the work she was required to do. She had trained a number of new employees that later quit or were discharged. She had on multiple occasions worked late. The claimant was also dealing with some personal issues.
The claimant had run the store in the employer’s absence for personal reasons. The claimant had been given authority to hire and fire employees. She was expected to operate the store for the employer in the employer’s absence. When the employer returned from the extended absence, she found the store was not kept as she had hoped. She talked to the claimant about the different things that were required to keep the store as the employer wanted. 

On April 27, 2010, the claimant met with the employer. The employer pointed out some things that the claimant could have done or done better. The claimant became upset after the conversation. 
The claimant believed that the employer did not appreciate her. She believed the employer “was not there for her” when the claimant needed the employer as the claimant had been there for the employer when she needed the claimant. The claimant left the store telling another employee that she was outside if needed. She did not return. The employer gave the claimant’s belongings to her boyfriend when he came for them. The employer was not aware until then that something was wrong concerning the claimant’s employment.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a health or physical condition or illness of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service’; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION

Regulation8 AAC85.095 states working conditions can be good cause for voluntarily leaving employment if a claimant has no other alternative. The Commissioner has held in the past;

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

There is no evidence presented that the claimant looked for any alternative. She did not discuss her concerns with the employer. She did not give the employer an opportunity to make any changes to help the claimant.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on July 20, 2010, is AFFIRMED. The claimant is denied benefits for the weeks ending May 1, 2010, through June 5, 2010. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 4, 2010.


Tom Mize

Hearing Officer
