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STATEMENT OF THE CASE

On September 17, 2010, the claimant filed a timely appeal against a notice that denied the claimant unemployment insurance benefits under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in 2008. She last worked on July 1, 2010. She was the Kenai area office administrator and personal care coordinator. The claimant also has her own business that provides biofeedback to her clients. As needed, she sells supplements to her clients.
The employer is an in-home care provider. The claimant’s supervisor, the program administrator, lives outside of Alaska. He had been hearing from other people that the claimant was conducting her own business out of the company’s office. He heard that she had her own clients coming into the office and that her company’s mail was addressed to the office. He also had been receiving telephone bills that included long distance calls from outside the Kenai area.
The supervisor made an unannounced visit to the office. He found her products on shelving in the back room, and a sign with her business name on it taped to the outside of the window to the office. He also noted that there were a lot of toys in the office. His business does not deal with children.
The claimant did keep some supplements for her clients at the office. Occasionally, one of her clients would stop in and ask for an appointment. She always asked them to make the appointment after her work hours at her own office number. The toys she kept at the office were for children of the employer’s clients who would come in with their children. The claimant disavows making any long distance calls for her business. She did have two signs made, one for the office business and one for her business and taped them to the window.

The supervisor hired another person, after he discharged the claimant, to ensure that the claimant was prompt in clearing her stuff out of the office. This person, after the claimant had left, received telephone calls and mail from the claimant’s clients, and had the claimant’s clients coming in to get supplements.

About one year prior, the claimant had asked the supervisor for permission for a friend to move in and operate her business out of the office. The supervisor told her that would be a conflict of interest and that he could not allow that. The supervisor believes that the claimant was actually asking about her business.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

The provision of supplements to her clients during working hours and the taking of telephone calls, even though she tried to deflect them, were actions in conflict with her employer’s business. The claimant posted a sign of her business in the window along with a sign of her employer. The public would interpret that to mean that both businesses were being run out of the same office.
Clearly, the claimant was conducting some of her own business out of the employer’s office. It may have been minimal, but anything that would take away from the time the employer rightfully deserves to have put to his business is a conflict of interest.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 8, 2010 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending July 10, 2010 through August 14, 2010. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 8, 2010.


Dan A. Kassner

Hearing Officer
