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CLAIMANT:
EMPLOYER:




MARY E WOODWARD
CARENET INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Mary E Woodward
Lorna Mills
ESD APPEARANCES:


None


CASE HISTORY

The claimant appealed a September 23, 2010 determination that denied her benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
The claimant provided personal assistance to clients of the employer since 2008. Her last day of work was September 15, 2010. She was discharged the next day for conducting personal business during working hours. 

The claimant provided housekeeping services to a client and his wife. During conversations it “popped into her head” to ask the client if he would want to buy a bracelet from her, explaining that it was pawned and she was not getting many hours of work. The client declined saying his wife had just purchased a pendant.

Although not expressing it directly to the claimant, the client was upset at the request, wondering where the claimant had gotten the bracelet she was attempting to sell to him. He informed the employer he did not want the claimant to return. The employer investigated the matter. 
During a meeting with the employer, the claimant did not seem to understand that the discussion with the client was an inappropriate discussion of personal matters. 
The month before, the claimant had been remonstrated for discussing confidential client information with other clients. A client had complained to the employer about this and feared the claimant would discuss their personal information with other clients. The claimant denied the allegation. She did acknowledge the possibility of an occasional conversation about her family. She felt she otherwise did a good job for clients.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the       insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No. 9225160, June 30, 1992.  However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination.
The Appeal Tribunal finds the testimony of both parties credible. 
Confidentiality is important to the employer. The claimant understood this. But it is hard for this Appeal Tribunal to characterize the claimant’s actions as intentional breaches of confidence. They were more errors in judgment even though they were against the best interests of the employer and resulted in her termination. A disqualification is not in order.


DECISION
The September 23, 2010 determination is REVERSED. The claimant is allowed benefits beginning with the week ending September 18, 2010 through the week ending October 23, 2010. Her maximum payable benefits are not reduced by three weeks and she may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 21, 2010.
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Hearing Officer

