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STATEMENT OF THE CASE

On October 6, 2010, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on July 14, 2008, as a housekeeper. The employer provides services to remote camps for various clients. The claimant last worked on August 30, 2010. At that time, the claimant normally worked a rotational shift of four weeks on and two weeks off. The claimant was paid an hourly wage.
On July 12, 2010, the claimant was assigned new quarters with a different roommate. The claimant was also assigned a new area of responsibility. The claimant had difficulty sleeping because the roommate had a different schedule which caused the claimant’s sleep to be disturbed. She went to her supervisor about the assignment and roommate. The supervisor did not make any changes for two weeks. The supervisor told the claimant not to discuss the matter with other employees or the client and the client’s employees.
The claimant continued to complain to the supervisor. The employer’s client and the client’s employees asked the claimant about her difficulties. She explained about her complaints in response to the questions. After two weeks, the supervisor relented and moved the claimant back to her original room assignment. This move allowed the claimant to get more rest. The supervisor told the claimant not to discuss the matter with the clients or guests.
On August 16, 2010, the employer assigned another employee to the area normally assigned to the claimant. The claimant became upset and complained to the supervisor. She believed the other employee did not do a good job. The claimant believed that she had to work longer and harder to follow up behind the other employee. 

The employer’s client and some of the client’s employees  noted the claimant’s attitude and asked her what was wrong. She advised the client or employees of the client that questioned her about the things that were bothering her. The employer’s client advised the employer of the claimant’s complaints. 
The employer discharged the claimant for complaining to the client about a coworker after being told not to do so. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or
CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

The employer has brought forth a sufficient quantity and quality of evidence that the claimant refused to follow her supervisor’s direct instruction not to discuss her complaints with the client or the employees of the client.
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The claimant’s complaints to the client or the employees of the client were detrimental to the interest of the employer in that the comments undermined the credibility of the employer to provide the service to which it had contracted with the client.

It is the conclusion of the Appeal Tribunal that the employer has established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 21, 2010, is AFFIRMED.  The claimant is denied benefits under AS 23.20.379 for the weeks ending September 4, 2010, through October 9, 2010. The reduction of benefits remains. The claimant is not eligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 27, 2010.

Tom Mize

Hearing Officer
