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STATEMENT OF THE CASE
On October 20, 2010, the claimant filed a timely appeal against a denial of a vocational training waiver under AS 23.20.382, and a denial of unemployment insurance benefits issued under AS 23.20.378. The issues before the Appeal Tribunal are whether the claimant is eligible for the waiver, and, if not, whether the claimant is available for work.

FINDINGS OF FACT
The claimant left work to relocate to avoid domestic abuse. She customarily worked as a security guard. The work did not require any specific training other than basic job orientation training and CPR. When the claimant was not able to find work in her new location, she enrolled in a vocational training program to earn a cosmetology license.
The training program runs for 13 months and meets 9:00 a.m. to 3:30 p.m., Monday through Friday. The claimant can earn a license and plans to be in a better position to get employed.

The claimaf work seven days per week. The claimant was given permission to rearrange her school schedule to accommodate full-time work during the day by switching to the evening program.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

AS 23.20.382. Benefits while attending approved vocational training course.
(a) Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.
8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.356 Provides, in part:
A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c)…
(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the claimant is presently qualified; and

(3) the claimant

(A) while working full-time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;

(B)      began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C)      is willing and able to change the training schedule or leave the training to accept suitable work.

8 AAC 85.200 provides in part:



(d)
The director shall approve training for a claimant who leaves unskilled work to attend the training if the claimant meets the other requirements of this section.
CONCLUSION

The claimant began training after becoming unemployed for reasons unrelated to her training program. The claimant is available for full-time work as required by AS 23.20.378 and 8 AAC 85.350. Pursuant to 8 AAC 85.356, the claimant is available to work a full shift without rearranging her school schedule. If rearrangement of her school scheduled is required in order to accept full-time work, the claimant can attend the evening program and work a full-time day shift.
The regulation, 8 AAC 85.200, provides that the director may approve a vocational training waiver if, in part, the claimant needs the 

· training to overcome immediate barriers to reemployment, including disability, obsolete skills, or lack of work search skills;

· remain employable in his normal occupation;

· end a pattern of employment in temporary, casual, or unskilled work; or

· obtain a necessary occupational safety and health certification.

The Appeal Tribunal concludes the claimant is eligible for a vocational training waiver because she is ending a pattern of unskilled work. The claimant is also available for work as required by Alaska Statute and Regulation.
DECISION

The notice of determination issued in this matter on October 12, 2010 is REVERSED.  The claimant is allowed a vocational training waiver under 
AS 23.20.382 for the weeks ending August 21, 2010 through September 17, 2011. The claimant is allowed benefits under AS 23.20.378 for the weeks ending August 21, 2010 through September 17, 2011, so long as she is otherwise eligible. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 17, 2010.


Deborah Kearns

Hearing Officer
