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STATEMENT OF THE CASE

On October 22, 2010, the claimant timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause, or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant worked for the employer from June 2010 until September 18, 2010. The claimant was having difficulty getting paid for the hours he worked. On occasion the claimant was paid by checks that could not be cashed due to insufficient funds. The claimant was to be paid every other week. On September 15, 2010, the claimant demanded to be paid or he would not come to work for his scheduled shift. 
On September 15, 2010, the claimant had not been paid for eight hours of work performed in August, 2010. On September 15, 2010, the claimant had not been paid for thirty hours of work performed during September 2010. 
On September 15, 2010, the employer told the claimant he would be paid on September 16, 2010, but he did not get paid. On September 16, 2010, the employer told the claimant he would be paid on September 17, 2010, but he did not get paid. The employer did not return the claimant’s calls on September 17 and 18, 2010. 
On Monday September 20, 2010, the claimant filed a complaint with the Wage and Hour Division.  After the Wage and Hour Division contacted the employer on September 20, 2010, the employer paid the claimant for the eight hours worked in August and the thirty hours worked in September.  The claimant quit work on September 18, 2010.  
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:
(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).
CONCLUSION

8AAC 85.095 (c) (3 )provides a claimant has good cause to voluntarily leave suitable work due to working conditions or an employment agreement related directly to the work if the claimant has no other alternative but to leave work.

“A worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving his or her wages.” Menshaw, Commissioner Review No. 9229238, April 26, 1993.
Zimmerman, Commissioner Review No. 9121096, September 10, 1991, states in part:

“A worker is not required to make a wage complaint to the Labor Standards and Safety Division in order to establish good cause.  Such a complaint normally has the effect of ending the employment relationship.  As we have said before, the worker need only bring the pay problem to the employer's attention.  If the employer refuses to pay wages in the amount or under the terms agreed, and the claimant makes his grievance known to the employer, then good cause is established.”
An essential agreement between an employer and an employee is that the employee will be paid as agreed. The claimant made several attempts to arrange for payment of the wages owed to him. When the wages were not paid, as agreed, the claimant had good cause to voluntarily quit the employment.  

It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on October 19, 2010 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending September 18, 2010 through October 23, 2010, under AS 23.20.379. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 12, 2010.


Deborah Kearns

Hearing Officer
