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CASE HISTORY

The claimant appealed a September 22, 2010 determination that denied him benefits under AS 23.20.379. The issue is whether he was discharged for work- connected misconduct.

FINDINGS OF FACT
The claimant was a hotel maintenance worker for this employer. The work was located in Homer, Alaska. 

The employer described the claimant as having an attitude problem. The week before his termination he was advised by his immediate supervisor that because of his attitude he would never be getting a raise. Coworkers complained about his cursing and sarcastic responses and complaints about doing his work (Exhibits 8, 9, 10, and 12).  One of the witnesses explained that she had asked the claimant to assist her in taking groceries to the kitchen and that the claimant had instead gotten another worker to assist her. She did note that he came back when most of the groceries had been carried to the kitchen. 

Exhibit 13 is a complaint by a customer the claimant had picked up from the ferry. The customer alleged that the hotel told them they had to wait for their room to be cleaned before they could check in. The claimant later saw them at the airport and mentioned that 17 rooms were cleaned. He contended that he only told them they might be able then to check in.
The claimant was dismissed because of his continued attitude the resulting complaints. The claimant noted that he had been warned about his humor. The employer noted that the employee handbook addresses proper language. 

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 45.05, states in part:
A. General

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

As noted in the regulation cited above, 8 AAC 85.095, misconduct is established when a person’s conduct shows a “wilful and wanton disregard of the employer’s interest.” In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court defined the terms “willful” and “wanton.” The court defined

“….  “willful” as meaning ‘voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and; “wanton” as meaning ‘reckless,’ ‘heedless,’ and ‘malicious.’”

The Appeal Tribunal understands the need for good working relations between employees and in this case there was obviously none. However, even the examples of the claimant’s lack of cooperation presented as first hand testimony alleging that his attitude continued to worsened does not, to the Appeal Tribunal, present any real final incident that differentiates the conduct of the claimant at the end of this employment from the rest of it. The employer tolerated the claimant for a long time and just got tired of his overall conduct and discharged him. The Appeal Tribunal holds that for unemployment insurance purposes, misconduct has not been established. 
DECISION
The notice of determination issued on September 22, 2010 is REVERSED. The claimant is allowed unemployment insurance benefits under AS 23.20.379(a) for the weeks ending September 4, 2010 through October 9, 2010.  The claimant’s benefits are ot reduced by three times his weekly benefit amount. The determination will not interfere with his eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 29 2010.
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