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STATEMENT OF THE CASE

On November 18, 2010, the claimant filed a timely appeal against a notice that denied the claimant unemployment insurance benefits under AS 23.20.379. The issue before me is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on November 3, 2008. The claimant last worked on October 7, 2010. At that time, she was a sales person, selling a particular brand of medicine to doctors’ offices.
One of the claimant’s tasks was to set up and staff a booth during health fairs. She is the only person in the employer’s booth at a health fair. The employer obtains customers through these health fairs. On one occasion, the claimant left the health fair early because she felt that the employer was not getting anything out of it. Her employer verbally counseled her of the necessity of being at the health fair for the entire fair.
On March 23, 2010, the claimant did not show up for a scheduled health fair because she was ill. However, she did not call her employer to inform him of her illness. The director of the health fair informed the employer that failure to staff a booth would result in a competitor operating the booth. The employer gave the claimant a written warning that further failures to staff the booth would result in her termination.

On October 6, 2010, a health fair was scheduled to be held at an aviation company’s hanger. On October 5, the employer reminded the claimant of the absolute necessity of operating the booth. The claimant left her home on October 6 at 7:10 a.m. to give her sufficient time to locate the site and set up the booth. She was unable to locate the site.
At 7:25 a.m., the claimant called her daughter, who lives in Oklahoma, and asked her to look up the location on the internet. Her daughter was unable to locate the site. At 8:44, the claimant called a co-worker at his office, but he was not there. She then called another co-worker who also was unable to locate the site on the internet. The claimant then decided that she would not use further time to locate the site, but went on her regular rounds.
The claimant did not call her immediate supervisor. It was early in the morning and she did not want to. She did not call before going out on her regular rounds because she believed he would be in executive meetings and did not want to disturb him. The claimant had both his office telephone number and cell phone number.

The director of the health fair called the employer and told him that the claimant had not staffed the booth. The director told him that his company would not be allowed to operate a booth for the next three health fairs. The employer, having received no call from the claimant by 3:00 p.m., called her. The employer discharged the claimant the following day.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.

CONCLUSION

The employer put the claimant on notice of the importance of operating the booth and that further failure to operate the booth would result in her termination. The claimant, nonetheless, took it upon herself to decide that it was not important enough to call her employer despite the early hour but, rather, to call a person unrelated to the business. She then decided on her own to go and do her regular job without notifying her employer.
Because of her actions, the employer lost the customers who may have resulted from the health fair as well as the potential customers from three subsequent health fairs.

The claimant’s actions were wilful and were not in the best interests of the employer. It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 4, 2010 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending October 16, 2010 through November 20, 2010. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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