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CASE HISTORY

The claimant timely appealed a June 30, 2011 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on February 26, 2011. He last worked on June 15, 2011. At that time, he worked full-time work as a housekeeper. 
On June 15, 2011, the claimant went to the employer’s dining room to get his dinner. The employer usually feeds the oilrig workers and then provides food to their own support staff. This employer does not employ the oilrig workers, only the support staff. 

The kitchen worker made a comment to the claimant, which included an expletive and indicated the claimant could not eat yet. The claimant believed the workers statement was inappropriate, and he responded in kind. In the claimant’s words, “we went at it”. The claimant’s supervisor entered the dining area shortly thereafter, and the claimant received a meal.

The supervisor reported the incident to his boss. The next day the higher-level supervisor interviewed several of his staff that witnessed the incident. Each employee reported that the claimant seemed to be the instigator. The employer discharged the claimant for having a verbal altercation with another employee in front of its customers.
The claimant’s direct supervisor and the higher-level supervisor were not present during the altercation. The employer had no record of any written warnings provided to the claimant.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


(2)  
was discharged for misconduct connected with the insured                 

worker's last work.
CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The claimant’s actions were certainly inappropriate. However, as a singular incident they did not rise to the level of misconduct. Especially considering, the claimant had no documented warnings of any similar issues. Therefore, the claimant was terminated for reasons other than misconduct in connection with the work.
DECISION
The determination issued on June 30, 2011 is REVERSED. Benefits are ALLOWED for the weeks ending June 25, 2011 through July 30, 2011,  if the claimant has filed and is otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 3, 2011.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

