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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  11 1863    Hearing Date:  July 27th & 28th, 2011
CLAIMANT:

KYLE L MAYEAUX

CLAIMANT APPEARANCES:


Kyle L. Mayeaux


ESD APPEARANCES:


None


CASE HISTORY
The claimant timely appealed a July 22, 2011 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant is physically able and available for full-time work. 
The claimant and the Employment Security Division waived their right to

10-days advance notice in order to have an expedited hearing.


FINDINGS OF FACT

The claimant was an infantryman in the U.S. Army until he was medically retired on May 24, 2011.  In addition to his infantry work, the claimant held an administrative position in the Army; he was an operations assistant. As an operations assistant, the claimant maintained and distributed ammunitions for his unit and performed a variety of administrative duties.

The claimant suffers from post traumatic stress disorder (PTSD), a traumatic brain injury (TBI), a torn disc and arthritis in his back, two torn tendons in his shoulder, and degenerative disc disease in both ankles. 

He was evaluated by the veteran’s administration (VA) for VA disability benefits, by the social security administration for social security disability, and by the military retirement board for a medical military retirement. 

His disability rating for military and VA purposes is 80 percent. He could not remain in the military, even at an administrative position because he was considered unfit to bear arms due to his PTSD and brain injuries. 

The social security administration denied the claimant’s disability claims three times because there was no medical evidence the claimant was physically unable to work full-time in a sedentary/administrative capacity. 

The claimant attends medical appointments and physical therapy through the VA once or twice a week during the early morning hours. He has a 30 pound lifting restriction and must be able to get up and stretch his legs occasionally throughout the day. Large group settings are not recommended. 

The claimant established an unemployment claim effective May 22, 2011. He registered for work and posted a resume online with ALEXsys at that time. He is also registered on Workplace Alaska and a federal employment worksite. He applies for positions daily. He is willing to accept full-time work on any shift, any days of the week. 

The claimant is scheduled to undergo shoulder surgery on August 5, 2011 that will require four to six weeks of recovery. He received a GI Bill and will begin courses at UAA in late August 2011. 

The claimant is available for full-time work until his shoulder surgery. 


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

In order to be considered available for full-time work and eligible for unemployment benefits, a claimant must be physically capable of performing the essential functions of his customary occupation or other occupations for which he is suitable by training and experience (8 AAC 85.350). 

The claimant is physically able to perform the essential functions of administrative work, an occupation for which he is suited by experience and training. He is registered for work and is actively seeking full-time employment. Therefore, the claimant is able to an available for full-time work. 


DECISION
The determination issued on July 22, 2011 is REVERSED. Benefits are ALLOWED beginning with the week ending May 28, 2011, so long as the claimant has filed and is otherwise eligible. 
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APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 28, 2011.







       Kynda Nokelby






       Kynda Nokelby, Hearing Officer

