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CASE HISTORY

The claimant timely appealed a July 20, 2011 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily quit work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer on April 9, 2009. She last worked on July 1, 2011. At that time, she worked full-time as a store manager.
In March 2011, a manager in another of the employer’s store locations began spreading rumors about the claimant. The claimant heard rumors that the manager told employees that the claimant had “slept her way to the top.” The manager also continuously made comments directly to the claimant, calling her the “flavor of the month” and other derogatory remarks. The claimant reported the comments to her supervisor, the operations manager in April, May and June of 2011. The operations manager initially indicated he would speak with the offending supervisor and “take care of it.” However, the other manager continued making comments. The claimant did not work directly with the other manager as they worked in different stores. The claimant had contact with the other manager two or three times a month, and spoke with her on the phone when necessary.

The operations manager advised the claimant that she and the other manger should get in a room together and “duke it out.” The claimant was uncomfortable confronting the other manager on her own. The claimant asked the operations manager to participate in a meeting with her and the other manager. The operations manager declined to intervene prior to the managers attempting to work through it on their own. The claimant did not report the matter to the human resource representative. The claimant regularly dealt with the human resource representative regarding issues with her own subordinate employees and did not believe the representative was competent in her job.

In mid June 2011, the claimant submitted her two-week resignation. There was no specific incident that caused the claimant to quit at that point. She quit due to the continued harassment from the other manager.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7)
 leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8) 
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving. Luke, Comm’r Dece, 00 2296, March 12, 2001.

In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court concluded:

In essence, this court must look at the evidence presented by the


Parties in the record and determine if the agency's final factual


finding of a hostile work environment exists. Smith v. Sampson, 816


P.2d 902, 904 (Alaska 1991)….


An employee must objectively establish "a pattern of ongoing and


persistent harassment severe enough to alter the conditions of


employment" to succeed in a hostile work environment claim. Draper


v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The


Department's presumption in benefits denial appeals is that the


Employee left without good cause. It is the claimant's obligation to


overcome this presumption….
The claimant’s testimony did not establish that the treatment by the other manager reached the level that showed a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment. Certainly, the other manager’s comments were inappropriate. However, the claimant did not work directly with the manager and only dealt with her a few days a month. 
Furthermore, the claimant did not avail herself of all reasonable alternatives prior to quitting such as sitting down with the other manager and discussing the issues or requesting assistance from human resources. While the claimant may not have believed these steps would have changed the situation, they were reasonable options to attempt prior to quitting. Therefore, good cause for quitting has not been established.
DECISION
The determination issued on July 20, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending July 2, 2011 through August 6, 2011. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 1, 2011.







      Kimberly Westover






      Kimberly Westover, Hearing Officer

