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STATEMENT OF THE CASE

On August 17, 2011, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on April 14, 2011. The claimant last worked on July 7, 2011. At that time, the claimant normally worked full time as a dump truck driver. He was paid an hourly wage.
The claimant was discharged on July 7, 2011, for failing to report to work. The claimant had a flat tire on his way to work. He could not call the employer because of his cellular coverage. He was able to send a text message to the employer. He advised the employer that he would be able to report to work when he was able to get his tire repaired or replaced. It was the end of the work day before the claimant found a replacement tire. 
The claimant had damaged several tires going to and from work on the logging roads. He had replaced several tires and did not have a spare tire that held air. He had to walk back to town to find someone to repair the tire. He found that the repair shop was closed. He was not able to find a replacement tire until late in the afternoon. He did not have sufficient cellular coverage at that location to call or send a text message. He was discharged the following day when he reported to work.
The claimant had missed work on other occasions. He had always called or sent a text message to the employer regarding his absences.  He missed two days of work for divorce proceedings, one day to care for a sick child, and a couple of days due to car trouble.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 
CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
The claimant was absent for circumstances beyond his control. He made reasonable attempts to contact the employer regarding his absences. It has not been shown that the claimant’s actions were a willful and wanton disregard of the employer’s interest.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 16, 2011, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending July 16, 2011, through August 20, 2011. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 14, 2011.

Tom Mize

Hearing Officer
