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STATEMENT OF THE CASE

On August 18, 2011, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on January 25, 2011. The claimant last worked on July 26, 2011. The claimant worked full time as a temporary seasonal fish technician. The claimant was paid an hourly wage. The claimant had worked the previous season.
The claimant was late for work on July 25, 2011, because he stopped to get lunch for the employee that rode with him to work. The claimant was warned along with other employees, that employees should be on time for work. The claimant was late for work on July 26, 2011, because he stopped to get lunch for the employee that rode with him. The claimant called the employer to advise that he and the other employee were running late. He reached voice mail but did not leave a message. On July 26, 2011, the employer told all employees that if an employee was late the following day the employee would be discharged. 
The claimant was speaking to other employees during his break. He told the employees that since they were always late for work, that he would be late for work the next day so that all of them could be fired together. The employer was informed of this statement. The assistant manager confronted the claimant about the statement. The claimant was discharged for his tardiness and making inappropriate comments about the employer policy on arriving to work timely.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; or
CONCLUSION

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Mathews, Comm. Dec. 88H-UI-114, July 28, 1988.

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.PRIVATE 

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
The claimant was tardy two days in a row. He did not contact the employer regarding his tardiness. He was warned along with other employees. He then made remarks about being late on purpose to be fired with other employees.

A remark of this nature undermines the authority of the supervisor or manager. It also shows a lack of respect for the employer or the employer’s authority.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 16, 2011, is AFFIRMED.  The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending July 30, 2011, through September 3, 2011. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 15, 2011.
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