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CASE HISTORY

The claimant timely appealed an August 18, 2011 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.  

FINDINGS OF FACT

The claimant began work for the employer in February 1999. She left work for a brief period and was rehired on July 5, 2007. She last worked on July 19, 2011. 
At that time, she worked full time as a business registration examiner for the Alcoholic Beverage Control (ABC) board.  
Beginning in January 2009, the claimant’s department experienced organizational changes with the appointment of a new director. Further, the claimant had three different supervisors between January 2009 and July 2011. 
The claimant believed her relationship with prior management and her attendance and work performance were exemplary. She had always received favorable evaluations and was nominated for a customer service award in 2010. 

On August 23, 2010, the claimant filed a complaint of discrimination with the Alaska State Commission of Human Rights (ASCHR). The complaint cited her second supervisor (Lambert) had discriminated against her. 

On September 10, 2010, the claimant filed a second ASCHR complaint of retaliation by Lambert; she was being assigned extra duties because she had filed a complaint. 

On January 5, 2011, Lambert was discharged, and the director met with the claimant to assure the claimant that they would start over with a clean slate. 

On January 31, 2011, the claimant’s most recent supervisor (Edades) began work. The claimant felt Edades did not like her. 

The claimant alleges that Edades and the director singled her out and scrutinized her work. She believes Edades sent her ten emails between February and July 2011 correcting her for something she had done incorrectly. Each time the claimant tried to reply, she believes it was received as “arguing” with her supervisor. 

The claimant also believes she was singled out for discipline. On March 15, 2011, she was called to a meeting with Edades and the director. She was not allowed to tape record the meeting because it was not disciplinary in nature. The meeting was to discuss a “letter of expectation.”  

The letter of expectation informed the claimant that 48 hour advance notice was required for non-emergency leave such as medical appointments, and two week’s notice was required for extended periods of personal leave (vacation). The letter also assigned specific times the claimant was to take breaks and lunches. The letter was issued after two specific incidents were noted by the claimant’s supervisor:

1. March 1, 2011 – claimant notified supervisor at 8:01 a.m. that she would need to take lunch early to accommodate a doctor’s appointment at 9:45 a.m. that morning. 

2. March 15, 2011 – claimant called supervisor at 7:00 a.m. and left a message that she had a migraine and would be in “later.” Claimant reported to work at 9:15 a.m. then left for a one hour and 15 minute lunch at 1:15 p.m. stating she missed her morning break.

The employer had implemented the assigned break and lunch policy to ensure adequate coverage for its customers. However, the claimant believed she was the only person whose break and lunches were scheduled by the supervisor and the only person who had to provide advance notice for appointments. 
The employer refutes the allegation and maintains the other business registration examiner received the same type of memo, the policies applied to all staff, and the policies did not violate the claimant’s collective bargaining agreement. 

The claimant felt she was given the ‘silent treatment’ and excluded from potlucks and dinner invitations. She felt the tone and demeanor the supervisor and the director used when addressing her was intolerable, that she was yelled at by her supervisor, the director and on one occasion by a male coworker. The claimant alleges the director even used profanity on one occasion, telling the claimant that what her supervisor did was, “was none of your damn business.” The director denies the allegations and argues that in contrast, the claimant was often argumentative and would not acknowledge or speak to the supervisor and the director. 

Since the director’s appointment in 2009, the claimant believes she filed at least seven grievances with her union regarding discrimination on the basis that a supervisor treated her poorly and/or singled her out by assigning work discriminately. All of the grievances were dismissed as having no merit.  

The claimant currently has two open complaints against Edades and the director alleging they discriminated against her and created a hostile work environment. The division of personnel investigated the complaints and found them to be without merit. However, the ASCHR investigation regarding those complaints is ongoing. 

The claimant has applied for numerous other positions with the State of Alaska, and inquired with her union about the possibility of a lateral transfer to another department. Nothing was available. 

On July 5, 2011, the claimant decided that she could not tolerate working under the stressful conditions any longer. There was no final incident or specific event that caused her to submit her two-week resignation on that day.  
PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant voluntarily quit work because she could no longer tolerate the working environment. Her assertion is twofold; that she was discriminated against in terms and conditions of the work (break schedules, leave request requirements, extra work duties); and that the work environment was hostile.  
Alaska Statute 18.80.220(a)(1) specifies that “it is unlawful for an employer to discriminate against a person in compensation or in term, condition, or privilege of employment because of the person’s race, religion, color, or national origin, or because of the person’s age, physical or mental disability, sex, marital status, changes in marital status, parenthood or pregnancy….”
The statute above is clear that a complaint of discrimination exists where the person is experiencing the offensive treatment because of their race, national origin, age, gender etc. The claimant in this case made no showing of discrimination. Her claim of discrimination was based on the fact that the employer “did not like her, and wanted to get rid of her.” 
In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court concluded:
In essence, this court must look at the evidence presented by the parties in the record and determine if the agency's final factual finding of a hostile work environment exists. Smith v. Sampson, 816 P.2d 902, 904 (Alaska 1991)….An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….
The trier of fact is in the best position to evaluate the credibility of the witnesses and their testimony. Whitesides v. State Dep’t. of Public Safety, 20 P.3d 1130, 1136 (Alaska 2001). A court, therefore, will "generally accept the determination of witness's credibility that are made by the court as a trier of fact, since the court heard and observed the witnesses first hand." Demoski v. Earl E. Cook Real Estate, 737 P.2d 780, 784 (Alaska 1987) citing Curry v. Tucker, 616 P.2d 8, 12n. 3 (Alaska 1980)….

In Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989, the Court held….

A worker has good cause for voluntarily leaving work because of a  supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. 

In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, 

Clearly, the work environment had become unpleasant. It is understandable the claimant did like being left out of potlucks and employee events and that she did not like being yelled at, even occasionally. Although the claimant perceived herself as being singled out and treated poorly, the Tribunal finds no evidence of conduct on the part of the supervisor or the director that rose to the level of abuse, hostility or unreasonable discrimination. 

          “[I]t is the employer's right to establish the methods and quality of work”                  Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. 


The hearing record establishes that the supervisor and the director were restructuring the organization and in so doing, made procedural changes that were applied Division wide. They set forth specific, defined, expectations. The expectations were reasonable; that the claimant and other staff members adhere to scheduled break and lunch periods and that the claimant abide by the leave request policies. 
There was nothing to show that the claimant was “subjected to a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment," especially considering the timing of her resignation which seemed arbitrary, precipitated by no specific event or final incident, and also that she was willing to continue working under the egregious conditions for two more weeks. Therefore, good cause for voluntarily quitting suitable work was not shown.
DECISION

The determination issued on August 18, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending July 30, 2011 through September 3, 2011. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 22, 2011.
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                                  Kynda Nokelby, Hearing Officer

