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STATEMENT OF THE CASE

On August 24, 2011, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer on January 19, 2010, and last worked on July 27, 2011. At that time, the claimant worked full time as a claims supervisor. She was paid an hourly wage.
In May 2011, the claimant failed to complete some paperwork that caused an issue with her pay. The employer paid the claimant the amount due to her after the claimant brought the error to the employer’s attention. 

During the period of May to July 2011, the claimant reported to the human resources office that she believed that management at the store was treating her disrespectfully. The claimant believed management was undermining her orders to subordinate employees. The claimant had instructed the subordinate the proper manner according to the employer’s standard operating procedures. Some of the procedures were required by federal statutes or regulations.

The claimant also believed management questioned her integrity. The claimant was accused by an auditor of throwing away items that should have been marked down or claimed for loss. The claimant had merely stacked them on her garbage can until she could get to them. The claimant was accused by an auditor of not properly labeling containers in regards to contents. The claimant had found the container with fluid in it but was not aware of the nature of the fluid. She had made a note of the matter but was not able to convey this to the manager because she was not present at the inspection. The claimant was accused by a subordinate of not completing a report timely. The claimant had always completed the report timely.
On July 14, 2011, the claimant submitted a resignation notice indicating that her last day would be July 29, 2011. The manager met with the claimant and offered the claimant other positions, as he believed she was a good employee. He did not want to lose her. The claimant refused the offers. The claimant refused the offers because the positions were for less pay.

On July 17, 2011, a trailer of product was delivered to the store. The product had been frozen due to a break in the seal of the bulkhead. The store manager wanted to donate the product to the local food bank. The claimant told the manager that the food that had liquid in it could not be donated. The food that freezing would not damage could be donated. The claimant instructed her subordinates on how to perform the claims process on the trailer. 

On July 27, 2011, the claimant gave specific instruction to a subordinate to contact another store for assistance completing the proper forms. The claimant was not familiar with the procedures of that department. She later overheard a conversation between the manager and the subordinate employee. The manager told the subordinate, “If she said to call Wasilla, then do so.” The claimant believed that she was being ignored and marginalized by his not bringing her into the conversation. She quit that day rather than work out her notice. She advised the employer that she had had enough.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a health or physical condition or illness of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). There is no violation, however, "if the victim does not subjectively perceive the environment to be abusive" because the conduct "has not actually altered the conditions of the victim's employment." 

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….
The claimant testified that she believed that her integrity was questioned and that she was not shown proper respect by management. She contacted the Human Resources concerning her difficulties and the Human Resource person responded to her concerns. The manager testified that she was a good employee and that he offered her the opportunity to remain employed in other positions. The precipitating event that led to the claimant leaving on July 27, 2011, was her manager telling a subordinate that if the claimant told her to do something, then the subordinate should do it. This appears to show support of the claimant by management to her subordinates.
The claimant chose to leave after the conversation overheard between the manager and her subordinate on July 27, 2011. The reason for the claimant leaving employment on that day is the reason the claimant left work. The other events may have contributed but had that event not occurred on July 27, 2011, the claimant would have remained until July 29, 2011

The fact that the manager showed support for the claimant but excluded the claimant from the conversation with a subordinate is not good cause for leaving employment.

It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.
DECISION

The notice of determination issued in this matter on August 12, 2011, is AFFIRMED. The claimant is denied benefits for the weeks ending July 30, 2011, through September 3, 2011. The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 23, 2011.


Tom Mize

Hearing Officer

