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CASE HISTORY

The claimant timely appealed an August 3, 2011 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on July 30, 2007. She last worked on May 25, 2011. At that time, she worked part-time as a membership coordinator. She normally worked four or five hour shifts on Tuesdays and Wednesdays. 
As a membership coordinator, the claimant devoted 80 percent of her time to assisting customers who came into the Club inquiring about memberships and wanting to take tours of the Club. Membership coordinators were also required to make 20 outgoing calls each shift to solicit new memberships. Some of the outgoing calls required the use of a long distance calling card which the membership coordinators had to request from their managers. There were ongoing issues getting calling cards from the claimant’s manager. The claimant sometimes waited as long as eight weeks for a calling card.  

The claimant’s manager scheduled her to work from 9:00 a.m. until 2:00 p.m. on Thursday, May 19, 2011. The claimant told her manager she would work the extra shift, “if he got her a calling card.” She reminded him about the calling card several times prior to May 19th. She told her manager, “If I don’t have the card, I’m not working.” The manager told the claimant the card would be on her desk Wednesday evening. 

On May 19, 2011, the claimant reported for the 9:00 a.m. shift and searched the membership office for the calling card; she could not find a card; so she left. 

She did not call the manager to ask where the card was or tell him that she was leaving. The membership office was unstaffed until the manager arrived sometime between 11:00 a.m. and noon which left no one to assist walk in customers. 

When the claimant left the membership office that morning, she attended two fitness classes at the Club. After the classes ended and as she was leaving, she ran into her manager. He asked her where she had been. She told him that she left because he did not leave her a calling card as they had agreed. He repeatedly told the claimant he had a calling card but never produced one. He yelled, slammed folders on the desk and told the claimant to leave. 

The claimant left and attempted numerous times over the next few days to contact various members of upper management to discuss the situation. She was not scheduled to work and assumed she was terminated. She scheduled a meeting with the vice president on May 25, 2011. 

On May 25, 2011, the employer told the claimant she had been terminated for insubordination. 

The claimant argues that the termination was retaliation due to complaints she had filed near the end of 2010 with OSHA (Occupational Safety & Health Administration) and with the Department of Labor’s Wage & Hour Division.

She further argues that she was under no compulsion to work on May 19th because it was her normal day off, and the employer violated their verbal agreement concerning the work by failing to provide a calling card.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The fact that the claimant left work on a day that would normally have been her day off is irrelevant; she agreed to work that shift albeit with certain conditions. Therefore, the testimony of claimant establishes that she was discharged for walking out on a scheduled shift without notice which constitutes a work attendance issue for unemployment insurance purposes. 
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

In Tolle, Comm. Dec. 9225438, June 18, 1992 states, in part:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
The claimant was absent on May 19th because she believed the manager failed to uphold his end of a verbal agreement concerning a calling card which is not a compelling reason to be absent, especially without making any attempt to call the manager and provide notice. Walking out and leaving the membership office unmanned with no one to attend to walk in customers was clearly against the employer’s interest. Therefore, the claimant was discharged for misconduct connected with the work. 

DECISION
The determination issued on August 3, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending May 19, 2011 through June 25, 2011. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 19, 2011.
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