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STATEMENT OF THE CASE

On September 28, 2011, the employer filed a timely appeal against a notice of determination issued on September 15, 2011. The determination allowed the claimant unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer on April 10, 2011, as a line cook. The claimant last worked on August 12, 2011. The claimant normally worked 25 hours per week. He was paid an hourly wage.

The claimant volunteered to work on August 14, 2011. He did not report to work or contact the employer. He was scheduled to work August 15, 2011. He did not report to work or contact the employer until after he was scheduled to begin work. He told the manager that he got drunk and lost his phone. Because he lost his phone, he could not call the employer. The claimant was discharged August 15, 2011.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 


CONCLUSION

Hearsay is defined as statements made out of court offered in evidence to prove the truth of the matter asserted. Sellers, Comm. Dec. 9320614, April 13, 1993. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm. Dec. 96 2687, February 13, 1997.
The employer’s direct testimony carries greater weight than the hearsay evidence of the documentation presented as part of the record.

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
Getting drunk is not a compelling reason for missing work. The claimant also did not attempt to contact the employer.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 15, 2011, is REVERSED.  The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending August 20, 2011, through September 24, 2011. The claimant’s benefits are reduced by three times the weekly benefit amount, and the claimant may not be eligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 27, 2011.
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