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CASE HISTORY

The employer timely appealed a September 21, 2011 determination that allowed benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on April 4, 2002. She last worked on August 24, 2011. At that time, she worked full-time as a pharmacy technician.
On August 24, 2011, the claimant’s supervisor pointed out a mistake the claimant had made typing a medication name in the computer. Shortly after the supervisor pointed out that mistake, a customer returned to the pharmacy drive-through window and complained that the claimant had given her someone else’s medication which she had ingested before realizing it was not the correct medication. 
The claimant panicked because this was her second medication mistake of the day, and she was afraid she would get in trouble. She told the pharmacist the error must have been due to a paperwork mix up on someone else’s part. 

A short time later, after the claimant composed herself, she admitted to the pharmacists that the error was her fault. She apologized for not being truthful on first report and explained that she had grabbed the wrong medication tray and failed to check the patient’s name and date of birth against the name on the medication container. 

The supervisor consulted with the store manager, the pharmacy district manager and the human resource department regarding the appropriate disciplinary action to take, and the claimant was suspended without pay an hour or two later pending investigation. 

The employer would not have terminated the claimant for the medication error itself. However, the employer has a dishonesty policy that states intentional dishonesty is grounds for immediate termination. The claimant was terminated the following day for the dishonesty.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is an employer’s right to terminate the employment of a claimant who fails to meet its employment standards. However, not all cases of dishonesty constitute misconduct. 

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

Testimony of the employer establishes that the claimant had no history or dishonesty or intentional policy violations, and the fact that she erred in dispensing the medication was not of itself grounds for termination. Furthermore, she came forth almost immediately to take responsibility for her panicked response and apologized for her actions. 

Under the circumstances, the claimant’s actions did not rise to the level of willful and wanton or intentional and deliberate but rather an isolated instance of a good faith error in judgment which is not misconduct. 

DECISION
The determination issued on September 21, 2011 is AFFIRMED. Benefits are ALLOWED for the weeks ending September 3, 2011 through October 8, 2011, so long as the claimant has filed and is otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 14, 2011.
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      Kynda Nokelby, Hearing Officer

