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ESD APPEARANCES:
Anthony Larson
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CASE HISTORY

On October 25, 2011, the claimant filed an appeal against a determination that denied unemployment insurance benefits under AS 23.20.379. The Employment Security Division mailed the determination on September 21, 2011, to the claimant’s address of record, thus bringing forth the issue of timeliness of the appeal under AS 23.20.340.  
FINDINGS OF FACT
(Timeliness)
The claimant attempted to contact the Division regarding appealing the denial of benefits on October 14, 2011. The claimant’s call was dropped from the Employment Security Division phone queue. The claimant called again on October 19, 2011. His call was disconnected after he asked the representative about appealing the denial. The claimant could only reach the representative’s voice mail and the Division representative could only get the claimant’s voice mail. The claimant finally got through on October 25, 2011.
STATUTORY PROVISIONS

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
ADVANCE \D 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant’s control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.
CONCLUSION

(Timeliness)

The claimant made multiple attempts to file his appeal before the 30 day time period expired. The Tribunal holds that the delay in filing the appeal was due to circumstances beyond the claimant’s control.

FINDINGS OF FACT

(Able and Available)

The claimant traveled four or five miles each day during the week ending September 17, 2011. The claimant went hunting. The claimant carried his cell phone. He was in touch with his spouse and father-in-law by phone on several occasions while hunting. He had his vehicle with him. He returned home each day of the week.
AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350.  Able to work and available for suitable work.


(b)     A claimant is considered available for suitable work for a 


        week if the claimant


       (1)  registers for work as required under 8 AAC 85.351;


       (2)  makes independent efforts to find work as directed under  
                               8 AAC 85.352 and 8 AAC 85.355;


       (3)  meets the requirements of 8 AAC 85.353 during periods of 

                       travel;


       (4)  meets the requirements of 8 AAC 85.356 while in training;


       (5)  is willing to accept and perform suitable work which the                                   claimant does not have good cause to refuse;


       (6)  is available, for at least five working days in the week, to respond                       promptly to an offer of suitable work; and


       (7)  is available for a substantial amount of full-time employment.

8 AAC 85.353. Travel Claims.

(a) The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. 
(b)
     A claimant is available for work while travelling only if the claimant is travelling 
       (1)     to search for work; 
       (2)     accept an offer of work which begins  within 14 days after the        claimant’s departure; or

     (3)    establish or return to a residence immediately following the              claimant’s discharge from the armed forces
(c)      A claimant who travels in search of work must make reasonable


efforts to find work, in the area of the claimant’s travel, by 

         (1)     contacting an employment office; 

         (2)     making at least two in person employer contacts; or


     (3)     registering with the local chapter of the claimant’s union                    that has jurisdiction over the area of the claimants travel. A           claimant who has previously registered with the local union           that has jurisdiction over the area of the travel is available             for work if the claimant makes contacts as required by the             union to be eligible for dispatch in the area of the travel.


         (4)     attending in person a pre-arranged job interview.

(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling 
         (1)     to accept an offer of work that begins 14 days after the                    claimant’s departure; or
         (2)     to establish or return to a residence immediately following             the claimant’s discharge from the armed forces.

CONCLUSION
In Byrd, Comm. Dec. No. 9026272, May 1, 1990, the Commissioner states in part:PRIVATE 

"Travel" is defined by policy, with which the Department concurs, as follows:



The purpose of the [travel] provision is served if it is invoked whenever a claimant becomes, by virtue of his travel, less accessible to the normal labor market surrounding the area of his residence. A claimant living in an urban area may become less accessible by even a short trip outside the environment of his city or town. On the other hand, a claimant filing by mail and living in a remote area during a period when work is seasonally unavailable may not lessen his accessibility to any degree by a trip of, say, 50 miles within his general labor market area. ESD Benefit Policy Manual AA 150.101, June 1988.

In general the distance an individual can be away from his residence without incurring the penalty for “travel” under AS 23.20.378 is the commuting distance for his area of residence. In the Anchorage area many people commute from Wasilla, Palmer, or Girdwood. Distances beyond those locales become too great for a daily commute for work. This limits the distance to about 50 miles. 

First, the Tribunal notes that the claimant did not “travel,” as defined for unemployment insurance purposes. Travel, in this sense, is defined as removing oneself from the area of the claimant’s residence and the claimant’s normal labor market area. The claimant was within four or five miles of his home. He had his cell phone with him and was in contact with other parties while hunting. The claimant is not subject to Regulation 8AAC 85.353 as he did not travel.
The claimant meets the other criteria under Regulation 8AAC 85.350. Therefore, the Tribunal holds the claimant was available for work during week ending September 17, 2011.
DECISION
The September 20, 2011, determination is REVERSED. Benefits are allowed under AS 23.20.378 for the week ending September 17, 2011.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 17, 2011.


Tom Mize

Hearing Officer
