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CASE HISTORY

The claimant timely appealed a November 3, 2011 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.  

FINDINGS OF FACT

The claimant began work for the employer on October 19, 2009 when the company changed ownership. He last worked on September 1, 2011. At that time, he earned an annual salary of $27,500 for full-time work as a general manager at a carwash, auto repair, and lube and oil center.
The claimant did not like the owner’s management style. He felt the owner “tied his hands” and prevented him from making positive changes to the business. He felt the owner expected too much of him and gave him little support. However, the claimant’s biggest complaint was the owner’s demeanor. 

The claimant alleged the owner yelled at him and the other staff members using profanity and calling them names such as “dumb ass, dumb mother fuckers, retards, stupid sons of bitches, morons, and dumb niggers.” 
The employer admits the yelling and cursing did not occur all the time, but it occurred enough that it made the work environment hostile and stressful for the claimant. The claimant told the owner he did not like the name calling and the yelling. Things seemed to improve for a while after the issue was addressed but then the owner yelled again. The claimant did not believe the owner’s demeanor would change.
The owner denies all allegations of cursing and name calling. The testimony of the witnesses is that cursing was normal in the workplace and that everyone cursed occasionally. Neither witness heard name calling to the extent cited by the claimant or heard the owner calling the claimant such names. 

On August 16, 2011, the owners invited the claimant and the assistant manager to their home for dinner to discuss the business. The owners were concerned that sales were down, and counseled the claimant and the assistant manager regarding established procedures that would improve sales. The parties agree the meeting went well, and there was no yelling or inappropriate behavior. The claimant maintains that he told the owner that “the name calling and the yelling is not working for me,” and the owner turned away without responding at which point, the owner’s wife and business partner said, “He’s not going to change, you need to get used to it.” 

Sometime after that meeting, the claimant dropped by the shop on his day off. He noticed that it was busy so he stayed and worked for a while. When he got home after work that day, he checked his voice messages. The owner had left three or four messages earlier that day asking where the claimant was, insisting that he should be at work on busy weekends and expressing overall dissatisfaction. The owner did not curse in the messages. However, the claimant did not appreciate the owner’s tone and demeanor. He decided that the owner’s behavior was not going to change, and he did not want to work in that kind of hostile, stressful environment. 

The owners left town on August 25, 2011 and planned to return after the Labor Day weekend. While the owners were out of town, the claimant told the assistant manager that he was going to quit work on September 1, 2011. The claimant did not tell the owner he planned to quit. During the owner’s absence, the claimant interviewed prospective workers so the assistant manager would not be left short staffed. He also printed out time records he planned to use to file a wage and hour complaint. He suspected that the employer should have paid salaried managers overtime because they earned less than $32,000 per year. He had never discussed any concerns about pay, salary or overtime with the employer. 

On September 1, 2011, the claimant opened the shop. He intended to stay until the assistant manager came in. The owner called and told the claimant he had returned early from his trip. The claimant did not tell the owner he was unhappy, stressed, dissatisfied in any way, or that he was going to quit work in an hour or two. The claimant left work at 10:30 a.m. and left a resignation letter addressed to “Whom It May Concern” taped to the desk. Shortly thereafter, the claimant filed a wage and hour complaint seeking retroactive overtime pay. 

The employer was shocked to hear the claimant had abandoned the job. The owner was not aware the claimant considered the work environment hostile or that he had a concern with his pay. The employer had addressed other pay issues with other employees in the past and corrected any problems brought to their attention. The employer has complied with the wage and hour investigation and is unaware of any improper pay procedures. However, if any are pointed out, the employer will correct them. 

The employer also argues that it had invested a great deal of time and money to make the claimant successful at his job. The employer promoted and trained the claimant for his management position despite advice from its insurance company to terminate the claimant or pay higher insurance premiums, and even paid for the claimant and his wife to travel to Las Vegas for additional training.  
PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant in this case quit work because he believed the owner’s behavior created a hostile work environment, and the pay practice was illegal. 

The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s unemployment insurance benefits if he voluntarily quits suitable work without good cause. If a claimant quits unsuitable work, he is not required to show good cause for quitting. A working agreement that involves illegal pay practices would be considered unsuitable work. 

First, the evidence does not clearly establish that the employer failed to properly pay the claimant. Second, the claimant failed to discuss his concern with the employer and give the employer an opportunity to resolve the issue The fact that the claimant filed a wage and hour complaint does not, in and of itself, establish that a violation of AS 23.10.060 occurred. Therefore, the claimant has not shown that the employer followed an illegal pay practice, and the work cannot be considered unsuitable. Because the work was not unsuitable, the claimant must meet the good cause criteria of 8 AAC 85.095(c) in order to avoid the six week disqualification of benefits pursuant to 

AS 23.20.379(a)(1). 

Good cause for leaving work depends on whether a reasonable and prudent

person would be justified in quitting the job under similar circumstances. Koach

Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which

would reasonably impel the average able‑bodied worker to give up his or her

employment; mere dissatisfaction with the circumstances which are not shown 

to be abnormal or do not affect health does not constitute good cause for leaving

work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976);
Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry,
331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D.,

No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No.

4094, March 30, 1979.
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

Quitting work due to dissatisfaction over working conditions which are not shown to be abnormal for the industry such as a demanding boss is not compelling. It is certainly understandable that the claimant might have been frustrated by the owner’s behavior and resented his negative comments. 
However, there was no evidence the owner’s behavior rose to the level of abuse, hostility or unreasonable discrimination. His demeanor was the same with all employees, and the testimony regarding the cursing was conclusive only to the point that cursing was customary for the occupation, and everyone cursed – including the owner. Furthermore, there was nothing in the final exchange between the claimant and the owner that would have impelled a reasonably prudent person to quit work immediately or that day. 
Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on November 3, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending September 3, 2011 through October 8, 2011, if otherwise eligible. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 2, 2011.

       





      Kynda Nokelby



                                  Kynda Nokelby, Hearing Officer

