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CASE HISTORY

The claimant appealed a October 11, 2011 determination that allowed benefits without disqualification pursuant to AS 23.20.379(a)(2) on the ground that the claimant quit work. The issue is whether the claimant voluntarily quit work without good cause.

FINDINGS OF FACT
The claimant worked as a financial services consultant for the employer. The employment was located in Kenai, Alaska.

In November 2010, the claimant advised her supervisor that she was expecting a baby in June 2011. 
After that, the claimant’s supervisor began making snide comments, nit-picking the claimant’s work and asking her when she was going to quit. The claimant felt harassed. The supervisor also sometimes would not speak to the claimant. From time to time, the claimant was isolated from the other workers. There is no evidence of swearing or name-calling. Also, shortly after her announcement, the assistant manager commented to her that in the past three years, “five girls have gotten knocked up.”

During this time, the claimant received verbal reprimands. The claimant believed the reprimands were motivated by the fact she was pregnant. At some point, she was advised that her work would be reviewed by an employee named Jody, and if she did not pass this examination she would be dismissed. Jody found her to be competent in her work. However, she was denied training, and was periodically isolated from coworkers.
In February, because of her pregnancy and what she considered harassment related to her pregnancy, the claimant advised her employer that she would be ending her employment at the end of May 2011. However, the claimant had increasing medical problems and eventually was prescribed bed rest. A doctor’s note dated April 21, 2011 advised that the claimant could not work again until May 29, 2011 (Exhibit 6). Also, a note entered into the doctor’s contact record March 7, 2011 states, “Pt works as a bank teller and denies physically difficult work. Pt is fearful that her work stress will effect the baby. Reassured that this should not effect the baby as long as she is able to eat well, get adequate rest breaks.”(Exhibit 12). 
Because of the combination of her difficult pregnancy and the harassment she was experiencing at work, the claimant quit her work effective April 23, 2011. 

The claimant had her baby in late June 2011. She and her husband relocated to Wasilla, Alaska on August 10, 2011 because of his work. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
 other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm. Dec. 8822158, December 20, 1988, affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

Under 8 AAC 85.095, quitting work to protect oneself from harassment or abuse can be compelling. The Appeal Tribunal does not conclude from the evidence in this case that the employer’s actions were harassment. The claimant was pregnant and the employer was critical of her work. The employer’s actions under these circumstances are not necessarily harassment. The employer did not use profanity, was not threatening, or inappropriate. Furthermore, denying training, being separated from coworkers, and nit-picking do not rise to the level of hostility. 
Additionally, when the claimant quit her work she was only temporarily medically incapacitated. Also, at the time, she was not in the process of relocating. Good cause for quitting work has not been established. 

DECISION
The determination issued on October 11, 2011 is AFFIRMED. Benefits remain DENIED pursuant to AS 23.20.379(a)(1) for the weeks ending April 23, 2011 through May 28, 2011. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for some future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 7, 2011.
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