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CASE HISTORY

The claimant timely appealed a November 4, 2011 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on April 8, 2011. He last worked on October 13, 2011. At that time he worked full-time as a cook’s helper at the Job Corp kitchen. 

The claimant worked in an all female environment. When he began work, a coworker commented to him that “men don’t last here very long.” The claimant’s supervisors seemed to “nit-pick” his work and wrote him up for things that other workers were not written up for. The claimant was written up three times in a seven month period. 
On July 15, 2011, the claimant was counseled about improperly making French dip sandwiches. The claimant denies making any French dip sandwiches. 

On August 11, 2011, the claimant was counseled for failing to prepare for Monday’s meals on the previous Saturday or Sunday as expected. The claimant argues that Saturday and Sunday were very busy days, and he had the Monday prep complete in time for the meal service. He was also written up for responding inappropriately to the head cook when reminded of his grill cleaning responsibility, and several other items he disagreed with. 

On August 12, 2011, the claimant was written up for failing to clean and restock the salad bar containers so they would be ready for the next day’s meal service. The claimant argues that he was not the only person who could have been responsible for the containers. 

At 10:30 a.m. on August 12, 2011, the claimant was suspended without pay through the weekend because of the write-ups. He was expected to return to work at 7:00 a.m. on Monday, August 15, 2011 (Exhibit 11, page 4). 

On Monday, August 15, 2011, the claimant did not report to work at 7:00 a.m., and he did not call. He showed up for work at 10:00 a.m. but went straight to the human resource (HR) office to contest the previous write-ups and the suspension. He was written up for his unexcused absence that morning. 

On August 16, 2011, the claimant met with HR and his supervisors to discuss the write-ups. The August 11, 2011 write up was amended and three or four items the claimant disagreed with were removed. The claimant voiced his concern. He pointed out that the two supervisors often whispered in each other’s ear which he interpreted as whispering about him. They agreed to stop the whispering. The claimant felt the meeting went well, and things improved for a while but the whispering and singling out for scrutinizing began again. For example, when the claimant failed to add a specific ingredient to a recipe, the supervisor said, “The recipe doesn’t say that.” The claimant felt “nit-picked” rather than supported which made the work environment stressful for the claimant, He felt like he was “walking on eggshells.” 
The claimant felt the supervisor was also retaliating against him for going to HR. 

He tried to talk to the HR specialist again but she was too busy. The claimant told the HR specialist, “If you don’t fix this, I’ll get someone outside this office to fix it. I’ll go to the center Director.” The HR specialist told the claimant the director would just send it back to her. 

At some point, he tried to give a verbal one-month resignation. The HR specialist told him to put it in writing. He did not want to submit a written resignation. Later, he tried to give a two-week verbal resignation. He felt dismissed when she told him again to “put it in writing.” He would not. 

Sometime later, the claimant’s supervisor told him he either had to wear a beard net because he handled food. The beard net was uncomfortable. The supervisor told him if he did not like the net he could shave his beard. He asked if he could have 24 hours to decide if he wanted to wear the uncomfortable beard net or just shave off his beard. She said no and sent him home at to shave. However, she told the male culinary student who had beards to decide within 24 hours if they were going to shave or wear the beard nets. The claimant believed this was discriminatory; he was not given a day to decide. 

On October 13, 2011, the claimant was written up for failure to follow proper food cooling procedures. He argued that he was not the one who handled the food in question. He was written up anyway. Shortly thereafter, a female coworker (Alicia) apologized to him for “getting him in trouble.” Alicia admitted she was the one who had cooled the food, and she had documented it in the log. At that point, the claimant decided he was going to quit. He believed the supervisor discriminated against him and continually wrote him up because he was a male. He finished his shift that day, told his coworkers that he was quitting and left. He did not tell his supervisors or HR that he was quitting. He felt it was pointless. 

On October 14, 2011, the claimant contacted the Alaska Human Rights Commission and lodged a formal complaint against the employer citing retaliation and discrimination based on gender (Exhibit 4). On November 1, 2011, a formal complaint was also filed with the U.S. Equal Employment Opportunity Commission (Exhibit 11, page 7). Both complaints are pending formal investigation. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....

8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(8)
other factors listed in AS 23.20.385(b).

AS 18.80.220. Unlawful employment practices; exception.(1) an employer to refuse employment to a person, or to bar a person from employment, or to discriminate against a person in compensation or in a term, condition, or privilege of employment because of the person's race, religion, color, or national origin, or because of the person's age, physical or mental disability, sex, marital status, changes in marital status, pregnancy, or parenthood when the reasonable demands of the position do not require distinction on the basis of age, physical or mental disability, sex, marital status, changes in marital status, pregnancy, or parenthood;
(a) Except as provided in (c) of this section, it is unlawful for
CONCLUSION

AS 18.80.220 specifies that it is illegal for an employer to discriminate against an employee based on that employee’s gender. It specifically states that an employer may not “discriminate against a person in compensation or in a term, condition, or privilege of employment. . .”
It is difficult to establish discriminatory conduct. In Haroldsen v. Omni

Enterprises, Inc., 9 01 P.2d 426 (Alaska 1995) the Alaska Supreme Court has

ruled in a work-force reduction situation, a prima facie case is established

when the employee produces evidence to show (1) that he is within the

protected class, (2) that he was qualified for the job and performing according

to the legitimate expectations of the employer, (3) that he was adversely

affected by an employment decision, and (4) that others, who are not within the

protected class, were treated more favorably. (Citing Williams v. Williams

Electronics, Inc., 856 F.2d 920, 922-23, 7th Cir. 1988 and Thornbrough v.

Columbus and Greenville R.R., 760 F2d 633, 641-45, 5th Cir. 1985). 
The Court went on to say, The U.S. Supreme Court adopted the three-part

analysis for Title VII cases because it is usually impossible for an employee to

directly prove that the employer acted with a discriminatory intent. Instead, the

employee is allowed to prove such animus inferentially by challenging the

employer’s stated justifications for taking the adverse action.
The claimant’s contention that he was discriminated against on the basis of his gender is without merit. The supervisor’s instruction to the claimant wear a beard net or shave immediately, albeit different in some regards, was also applied to other males, the male culinary students. Therefore, the claimant’s argument that she treated him differently because he was a man is not logical – they were all men. Furthermore, they were students, and the claimant was an employee. Therefore, his testimony alone was insufficient to show that the treatment was discriminatory, or that it was based on his gender. 

However, under 8 AAC 85.095(c), the department must also consider whether the claimant quit work in order to protect himself from harassment or a hostile work environment. 

In essence, this court must look at the evidence presented by the parties in the record and determine if the agency's final factual finding of a hostile work environment exists. Smith v. Sampson, 816 P.2d 902, 904 (Alaska 1991)….

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption…Keywehak, 4BE-03-0205CI, April 21, 2004, Alaska Superior Court. 
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

The facts do not show a course of conduct on the part of the supervisor amounting to abuse, hostility, or unreasonable discrimination, although the supervisor may have been difficult and overbearing at times. Most importantly, the claimant made no attempt to correct this objectionable situation before quitting, by bringing his grievance to the employer's attention. He therefore left his last suitable work voluntarily without good cause. Hlawek, Comm’r. Dec. 9213608, April 16, 1992.
Webster’s dictionary defines abuse as, “to misuse; to treat in a harmful, injurious, or offensive way; to speak insultingly, harshly, coarsely or unjustly about; to revile or malign,” and it defines “to harass” as, “to persistently disturb torment, persecute.” 
It is understandable that the claimant did not like being knit-picked and walking on egg shells at work. However, nit-picking, uncomfortable, stressful and walking on egg shells are not synonymous with the definitions cited above. The evidence presented simply does not show that the supervisors’ actions or demeanor rose to a level of “abuse,” “hostility,” or “unreasonable discrimination.” 
Furthermore, an employer has a right to set policies and rules and make personnel decisions as long as they are reasonable. The Tribunal does not dispute that the claimant received write ups for things other workers had done, especially since there was no testimony to the contrary. However, the errors were corrected and redacted from his file when challenged, and the claimant presented nothing to indicate intimidation or retaliation as a result of his challenges to the write up. 
The fact that the HR specialist did not have time to speak with the claimant on other occasions is not of itself demonstrative of an indifference to his concerns; she might have been busy with other personnel issues. It was reasonable for the claimant to have tried to schedule an appointment with the HR specialist and/or the Director to discuss his continuing concerns before walking off the job.  
Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on November 4, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending October 22, 2011 through November 26, 2011.
The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 6, 2011.
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