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CASE HISTORY

The claimant timely appealed a November 14, 2011 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 13, 2011. He last worked on October 21, 2011. He worked full-time as a welder/fabricator. 

The claimant’s Alaska driver’s license was revoked for 10 years in 2005. The claimant has a valid State of Alaska identification card (ID) which he uses when picture ID is required. When the claimant completed his application for this position, it asked for a driver’s license number. The claimant wrote his state ID number and identified it as such. He explained the notation to the person who accepted the application, and she made notation on the application (Exhibit 8). 

About three or four days after the claimant began work, the project manager told the claimant that his welders needed to be able to drive the company vehicles to do field repairs. The manager asked the claimant to check and see if he could get a driver’s license. 

The claimant contacted the Division of Motor Vehicles and inquired about getting a license however, he was unsuccessful. 

On October 21, 2011, the employer hired another applicant who had a valid driver’s license and terminated the claimant. 
The claim center determined the claimant had falsified his employment application which was misconduct connected with the work. The employer disputes the determination stating that it does not believe the claimant falsified his application or committed an act of misconduct. The employer is willing to hire the claimant back as soon as he gets a valid driver’s license. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....



(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.


CONCLUSION
The claimant conducted himself in a manner off the job which caused him to lose his driver’s license and rendered him unfit to perform the essential tasks of his job.  However, the off duty conduct occurred years prior to this employment and cannot now be considered an act of misconduct connected with the work. 
Falsifying one’s employment application is also considered misconduct. However, there was no evidence the claimant falsified his application or withheld the fact that he did not have a valid driver’s license. Therefore, the claimant was discharged for legitimate business reasons which do not constitute misconduct connected with the work. 

DECISION
The determination issued on November 14, 2011 is REVERSED. Benefits are ALLOWED for the weeks ending October 22, 2011 through November 26, 2011, so long as the claimant has filed and is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 7, 2011.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

