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CASE HISTORY

The claimant timely appealed a November 14, 2011 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on May 16, 2011. He last worked on October 19, 2011. At that time, he worked full time as a health services director.
In September, the executive director (director) admonished the claimant for refusing to answer a direct question during a board meeting. The director had previously told the claimant not to provide unsolicited information during board meetings, and the claimant took that to mean he should not speak at all. The claimant and the director met about that situation and both parties’s believed the incident was dealt with satisfactorily at that time. Both parties testified that they believed their communication was good.
On October 19, 2011, the claimant covered the front desk while the receptionist was on break. The claimant received a phone call about a previous patient. The claimant was not advised that senior management had decided not to accept the person back as a patient. That same evening the director received several messages that the claimant had provided information that the patient could return as a patient. 
The director decided she could not wait until the next day to discuss the situation with the claimant. After work hours that evening, the executive director texted the claimant’s phone (Exhibits 7 and 8). She indicated she was getting messages that the claimant gave a particular patient permission to return to the facility. The claimant denied giving the patient permission to return. The claimant then proceeded to vent his many frustrations about the job. During the text exchange, the claimant refused to call the executive director as she requested, and he indicated he wanted written proof of their exchange. The director continued to communicate with the claimant via text.  
The next day, the executive director sent a text to the claimant advising him that he was terminated from the job. The director believed the claimant was insubordinate in his communication with her. The director believed the loss of trust between herself and the claimant made it impossible to allow the claimant to continue working. She terminated him for his responses to her text message and their mutual loss of trust in each other.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
While an employer certainly has the right to expect an employee to behave in a respectful manner, an employee’s venting of his frustrations with work, even if inappropriate, is rarely misconduct. In order to establish misconduct, it would be necessary to show the claimant went beyond mere venting and engaged in cursing, threatening or some other egregious act. 
In this case, the claimant’s venting was inappropriate and excessive for the situation. However, he did not curse, threaten or commit some other egregious act. The claimant was not warned that continuing to vent in such a manner could lead to his discharge. Furthermore, the situation did not even occur during work hours or while the claimant was on the clock. It is determined the claimants actions were a onetime error in judgment rather than an act of intentional misconduct. Therefore, the Tribunal concludes that claimant was terminated for reasons other than misconduct in connection with the work.
DECISION
The determination issued on November 14, 2011 is REVERSED. Benefits are ALLOWED for the weeks ending October 29, 2011 through November 3, 2011, if the claimant is otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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