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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206
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APPEAL TRIBUNAL DECISION

Docket No.  11 2735    Hearing Date:  December 8, 2011
CLAIMANT:

TOMMY A ROE

CLAIMANT APPEARANCES:


Tommy A. Roe


ESD APPEARANCES:


None


CASE HISTORY
The claimant timely appealed an October 24, 2011 redetermination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The issue is whether the claimant was physically able and available for full-time work. 


FINDINGS OF FACT

The claimant opened an unemployment claim effective August 7, 2011. At the time he opened his claim for benefits, he indicated to the Employment Security Division that he was on crutches, taking pain medication, and unable to work full time because of arthritis pain from a previously broken femur in his left leg (Exhibit 3). He believed he could work full time in an occupation that would allow him to “work from home” so that he could “lie down periodically.”

The claimant’s customary occupation is truck driving. He last worked as a truck driver for Spenard Builder’s Supply in May 2011. He was on family medical leave (FMLA) until September 8, 2011 due to his medical condition. 

His employment was terminated at that time because he was not “100 percent.” The claimant believes he will return to work with Spenard Builders as soon as he is 100 percent recovered. 

The claim center determined the claimant was not physically able to work full time due to his medical condition. The determination has been changed several times due to several different medical documents provided by the claimant’s primary surgeon and a physician’s assistant designated by the surgeon (Exhibits 5, 6 and 7). 

The claimant’s surgeon states that “the patient is no longer able to drive truck for a living” effective September 2, 2011.”  The claimant believes he stopped using crutches and reduced his use of pain medications at that time. 
On October 11, 2011, the claimant had the physician’s assistant provide another medical release to the unemployment office because his benefits were denied. That release indicates the claimant is limited to sedentary work with no prolonged sitting, standing or walking, and that the date the patient can return to work full time is “unknown.” 

The claimant had the physician’s assistant amend the October 11, 2011 release to indicate the claimant could return to work with the aforementioned limitations effective August 9, 2011 – the date the denial of unemployment benefits began. 

The claimant contends that he was never physically unable to work full time. He admits that some days the pain prevents him from doing anything, and he takes narcotic pain medication as needed to manager his pain. However, he maintains that he does not have to take pain medication every day; some days he is fully capable of getting up, getting dressed and working for part or all of a day. He further argues that truck driving does not require prolonged sitting, standing or walking. 
The claimant is still under a doctor’s care and is scheduled for an MRI to determine if any other conditions could be creating his pain. 

The claimant registered for work with the Alaska Labor Exchange System (ALEXsys) shortly after opening his claim. His ALEXsys resume indicates he is looking for work as a truck driver. He looks in the newspaper occasionally for job openings. The claimant has work experience as a telemarketer, a heavy equipment operator, a dump truck operator, a mechanic, a gas station attendant, and lab technician.

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION


In order to be considered able and available for full-time work, a claimant must satisfy the criteria set forth in 8 AAC 85.350; he must be physically able to work in an occupation for which he is suited by experience and training; he must register for work as directed by the Division, and he must make independent efforts to find work. 

The Tribunal does not have any jurisdiction to hold contrary to the clear wordage of the law. Scott, Comm'r Dec. 87H-EB-162, June 18, 1987. 

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r. Dec. 84H-UI-348, March 29, 1985.

The claimant’s made self serving and contradictory statements on several crucial points in the hearing. The best evidence in this case is the claimant’s documented work history, his current physical limitations, and his independent efforts to find work since leaving his employment. 

The best evidence establishes that the claimant has not worked AT ALL since May 24, 2011, which is supported by his testimony that he can return to his previous work as a truck driver as soon as he is physically able to perform the essential duties of a truck driver. Furthermore, the claimant has not shown that he was able to tolerate full-time work in another occupation or that he has made reasonable efforts to find full-time work in another occupation prior to September 2, 2011 when he stopped using crutches and reduced his intake of pain medications. Therefore, the claimant’s argument that he was “physically able and available” for full-time work prior to September 2, 2011, is simply unsupported by the evidence. 
However, effective September 2, 2011, the claimant’s surgeon released him to sedentary work in a field other than truck driving. The claimant has work experience as a telemarketer and lab technician and applied for a few jobs since then. Therefore, the claimant met the requirements of 8 AAC 85.350 at that time. 

DECISION
The redetermination issued on October 24, 2011 is MODIFIED. Benefits are DENIED for the weeks ending August 13, 2011 through September 3, 2011. Benefits are ALLOWED beginning with the week ending September 10, 2011, so long as the claimant has filed and is otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 8, 2011.







       Kynda Nokelby






       Kynda Nokelby, Hearing Officer

