11 2774

Page 3

ALASKA DEPARTMENT OF LABOR

ALASKA EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION
Docket No.  11 2774

Hearing Date:  December 13, 2011
CLAIMANT:
SANDON D BROEK
CLAIMANT APPEARANCES:


Sandon D. Broek
ESD APPEARANCES:
None


CASE HISTORY
The claimant timely appealed a November 15, 2011 determination that denied benefits under AS 23.20.378 and 8 AAC 85.350 disqualified him beginning with the week ending November 5, 2011. The issue is whether he is available for full-time work due to his self employment.


FINDINGS OF FACT
The claimantfillin "" \d "" established an unemployment insurance claim effective 
October 30, 2011fillin "" \d "". The claimant is in the process of starting his own electrical engineering company, Q Engineers. The claimant is working full-time hours getting the company running and profitable. The claimant is not seeking work with other employers as an employee; he is committed to his self-employment endeavor. The claimant believes he is available for full-time work as he is currently working full-time in his business.
PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides in part:


(a)
A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience.


(b)
A claimant is considered available for work if 



(1)
he registers for work as required under (c) or (d) of this section;



(2)
he seeks work as directed under (e) and (f) of this section;



(3)
he meets the requirements of (g) of this section during periods of travel; 



(4)
he is ready and able to immediately accept any offer of suitable work which he does not have good cause to refuse; and



(5)
he is available for a substantial amount of full-time employment....

CONCLUSION
The unemployment program is designated to pay benefits accumulated from employers and employees to those workers who have a relationship with one of those employers, and who, because of conditions over which they have no control, find themselves unemployed.  It is not intended to protect those who go into self employment as they have removed themselves from the class of people the act was intended to protect and assumed the risk of their own employed status. Mississippi Employment Security Commission vs Medlin, 171 So2d 496, 198 (MS, 1965). . . .
There is no disagreement that the claimant is engaged in self-employment and that he is not seeking employment with employers. The question is whether the claimant can be considered “available” for full-time employment while engaged full-time in self-employment. 
The ESD's Benefit Policy Manual, Section AA 415, states in part:

Involvement in self-employment is disqualifying under the availability provisions to the extent that it removes the claimant from the labor force; that is, to the extent that it lessens the person's ability to seek or accept gainful employment with employers.

As the claimant’s self-employment removes him from the labor force, he does not meet the availability requirements of the regulation and is not eligible for unemployment insurance while engaged full-time in self-employment.

DECISION
The determination issued on November 15, 2011, is AFFIRMED.  Benefits are DENIED beginning with the week ending November 5, 2011.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 2011.







       
Kimberly Westover                           






Kimberly Westover, Hearing Officer

