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CASE HISTORY

The claimant appealed a October 25, 2011 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
The claimant began work for this employer in February 2011. He worked as an assistant manager in training. His last day of work was September 16, 2011. The employer is a retail home and garden store.
In August 2011, the claimant was assigned the task of resetting the floor displays. It was his first reset. He was given certain time limits to accomplish the reset; however, much of the reset was accomplished on one day set aside by the claimant’s supervisor. When the claimant was done organizing the reset, his immediate supervisor seemed to accept it noting that his immediate supervisor, Pete, would look at it as well. 
When Pete inspected the reset he did not consider it to have been done right and questioned the claimant’s sense of urgency in completing the reorganization. The claimant disputed his conclusion, arguing, among other things, that his immediate supervisor, Art, seemed to think it was good, with a few minor changes. 

Nevertheless, Pete was displeased with the claimant’s efforts, stating he “expected more” from him and that he did not get a sense of urgency from the claimant. The claimant insisted that scheduling the reset had been up to his supervisor who did not seem to have a problem with the displays. Art felt the claimant “threw him under the bus,” with Pete by inferring that the delays were because of his scheduling.
The claimant and his immediate supervisor made the few changes which Pete had recommended. The claimant had the next day off. 

On September 16, 2011, the claimant was confronted by Pete with a written reprimand for not having a sense of urgency. He was to be placed on 30 days probation in which time he was expected to complete assignments 100 percent or be terminated. The claimant disputed whether the reprimand followed company policy and also he disputed the meaning of the term 100 percent with Pete. Pete did not define what was meant by this phrase, and the claimant refused to sign the reprimand. 
There was some following discussion about the claimant resigning; however, before that happened Pete asked for the claimant’s keys, terminating him. (Exhibit 6). 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The first issue is whether the claimant voluntarily quit work or whether she was discharged. 

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party is not necessarily the party who initiated the chain of events leading to the separation. The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm. Comm’r Decision 87H-UI-265, September 29, 1987. 

The employer complained about the claimant’s work. The claimant may not have agreed, but he attempted to remedy the problems. Later, when confronted with a written reprimand for a lack of urgency, the claimant refused to sign it and was discharged.

First, the Appeal Tribunal holds that there is not sufficient evidence to conclude that the claimant’s work product or his lack of urgency was misconduct. The claimant’s immediate supervisor did not have as much of a problem with the claimant’s work as did the supervisor above them both.  

Second, the claimant’s reluctance to sign his reprimand will not be construed as insubordination. The employer certainly could discipline and terminate the claimant but his refusal to sign itself is not grounds to conclude his termination was for misconduct. A penalty will not be imposed.
DECISION
The October 25, 2011 determination is REVERSED. The claimant is allowed benefits beginning with the week ending September 24, 2011 through the week ending October 29, 2011. His maximum benefit will not be reduced by three weeks and he may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 16, 2011.
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