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CASE HISTORY

The claimant appealed a determination issued on December 20, 2011 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT
The claimant began work for the employer in July 2011. Her title was customer service representative. 

The employer conducts two types of businesses: Payday loans; and furniture sales. 

When the claimant first began work she completed a health questionnaire for the employer. Among the many questions was included the question, Back or Neck Injury. The claimant checked the No box to this question. However, at the time, she also discussed with the interviewer the fact that she had had a medical procedure to remove a piece of glass from her back and that this occasionally made her back hurt when lifting or bending. The employer told her that it was not a problem because she would be handling payday loans which did not require lifting.
In October 2011, there was a change in management, the claimant was reassigned to the furniture side of the business. This new assignment required the lifting of furniture such as mattresses, appliances, and the like. Although her back condition was never formally mentioned to the new management staff, she had informally mentioned it to her manager who at the time was  complaining that his back hurt.
At her new position the claimant felt there often was confusion about what to do and she felt the employer was trying to get rid of her. 
On November 5, 2011, the employer terminated her citing the inaccurate health questionnaire she had completed. The employer noted in Exhibit 5 that the inaccuracy did not result in any damage to the employer. 

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


Even if the claimant concluded from the employer’s statement that the answer on the health questionnaire was not important, it is still hard for the Appeal Tribunal to imagine why an individual would put down a clearly inaccurate response on a document. After all, the employer advised the claimant the answer didn’t matter, not to put it down incorrectly. 
Nevertheless, the Appeal Tribunal does not conclude that this was the result of a pattern of such behavior nor was it so careless as to be labeled gross negligence. 
The employer may have been justified in discharging the claimant because she inaccurately reported her health status; but for unemployment insurance purposes she was not terminated for misconduct and as such, there is no disqualification.
DECISION
The notice of determination issued in this matter on December 20, 2011 is REVERSED.  The claimant is allowed unemployment insurance benefits under AS 23.20.379. Benefits are allowed for the weeks ending December 10, 2011thourgh January 14, 2012 and thereafter if the claimant has filed and is otherwise eligible. The claimant’s benefit amount is not reduced by three times her weekly benefit amount. The determination will not interfere with her eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 19, 2012.
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