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CASE HISTORY

The claimant timely appealed a November 22, 2011 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily quit work without good cause. 


FINDINGS OF FACT
The claimant began work in the employer’s Fairbanks location on March 6, 2011. She last worked on June 4, 2011. At that time, she worked part time as a commission salesperson in the appliance department.
Several of the claimant’s male co-workers made comments to the claimant regarding her gender. They made it very clear to the claimant that they did not think a female should work in the appliance department and told her this on several occasions. During the course of her employment, the claimant’s co-workers called her a “bunny” because she was pregnant and regularly commented that she was incompetent to do her job because she was female. 

Initially the claimant attempted to ignore the comments and just do her job. After several weeks, when the comments continued the claimant spoke with her direct supervisor. The supervisor spoke with the claimant’s co-workers however, the situation escalated. The claimant’s co-workers began making comments that the claimant was a “tattle-tale” along with the continuing comments about her being an incompetent female. 

At one point, the claimant called the police to report a comment that one co-worker made about how they were going to get rid of her. The police advised the claimant to report the incident to the employer. The claimant then went and spoke with the store manager about the issues. The claimant is unsure what steps the store manager took regarding the situation. The claimant also called the employer’s corporate office to report the issues with her co-workers. The corporate office indicated they would initiate an investigation.
On May 30, 2011, the claimant was helping a customer with the purchase of a washer and dryer. Another sales associate, Steve, interrupted the claimant and told the customers that they should not be talking with her because she did not know anything. The claimant was mortified and immediately ran to the store manager and told him what happened. The claimant indicated that she could no longer deal with the situation and offered her notice. The store manager told the claimant that perhaps she needed a break however, he did not offer her leave time or to move her to a different department. 

When the claimant returned to work for her next scheduled shift her co-workers laughed and made comments such as “we got rid of another one” and “another one bites the dust”. The claimant worked through June 4, 2011 as previously scheduled.
The employer representative had no record of the claimant speaking with her direct supervisor, the store manager or the corporate offices until May 30, 2011. The employer completed an investigation into the allegations and several employees were reprimanded.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(8) 
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.





CONCLUSION
In Larson, Commissioner Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held: 

Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. This is the policy followed by the ESD in adjudicating such cases, and we concur with it….

In this case, the claimant has shown that the comments and actions of her co-workers was harassment. The claimant’s credible testimony establishes that she complained to several levels of management about the situation, and the harassment continued. Therefore, the claimant’s reason for quitting work was compelling and she exhausted all reasonable alternatives prior to quitting.
DECISION
The determination issued on November 22, 2011 is AFFIRMED. Benefits are ALLOWED for the weeks ending June 11, 2011 through July 16, 2011, if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 23, 2012.







      Kimberly Westover






      Kimberly Westover, Hearing Officer

