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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST STE 206
ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 11 3029
CLAIMANT:
EMPLOYER:




ALEJANDRO LLAMAS
HARRELL NUT COMPANY
REOPENING ORDER
The appellant requested reopening on January 15, 2012. In the request, he  said that he did not attend the hearing because he is not fluent in English and needed his daughter to assist him. She was in school and unable to assist him on the day of the hearing. 
The notice of telephone hearing was mailed to the claimant and the employer on December 29, 2011. The notice advised the parties that a hearing was scheduled in this matter for 11:30 a.m. on January 17, 2012, the issues to be heard and had additional instructions for the hearing.
The instructions on the form read in part, as follows:

1. As soon as you receive this notice, you must call the appropriate local telephone number listed below. . .When you call, please provide the telephone number(s) where you can be reached at the hearing time. .If you do not make this call, you will not be called even if your telephone number is on another form or you feel you have already given your number to someone else. If you filed the appeal and fail to call, the Appeal Tribunal may dismiss your appeal.

The claimant failed to call the Appeals office prior to the hearing to provide a phone number he could be contacted to participate in the scheduled hearing. Furthermore, neither the claimant nor his daughter called to request a postponement for a time his daughter would be available to assist in the appeal hearing.

The back of the hearing notice also includes information regarding requesting an interpreter and postponement requests.
Under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the parties' control. 
STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.

(2) A request for continuance must be made orally to the appeal referee during the hearing.

(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.

CONCLUSION
An appellant who misses a hearing has the burden to establish his failure to participate was due to some reason beyond his control.
It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Demit, Comm. Dec. 87H-EB-099, May 1, 1987.
It is unfortunate that the claimant failed to get his daughters assistance prior to the hearing and have her read and assist him in following the instructions on the notice of hearing. However, it was within his control to get assistance with the notice and follow the instructions. The claimant has not shown a circumstance beyond his control that caused him to miss his hearing. Therefore, his request to reopen cannot be granted.
DECISION

The claimants request to reopen the hearing is DENIED. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on February 22, 2012.

                                                        Kimberly Westover
                                                         Kimberly Westover, 
Hearing Officer
