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CASE HISTORY

The claimant timely appealed a December 8, 2011 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on December 31, 2009. She last worked on November 28, 2011. At that time, she worked full time as a support living specialist.
In August 2011, the claimant pled guilty and was convicted of a misdemeanor charge of theft. She pled guilty to stealing a bowl, valued at $40, from a thrift store. The claimant states that her adult daughter took the item but because of her daughters background the claimant took responsibility. The claimant did not want her daughter to get in any more trouble.

The claimant was aware that the employer ran background checks on its employees. The claimant received an employer handbook at the time of hire but she only skimmed through it, she did not read it entirely. The claimant was not aware that she would lose her job if she was convicted of misdemeanor theft.

On November 24, 2011, the State of Alaska notified the claimant's employer that it was revoking the claimant's valid criminal history check due to the existence of a current barring condition (Exhibit5). The employer provided the claimant with a copy of the notice. The claimant did not read the notice until after she left the employer's premises. She did not request a variance or reconsideration of the decision as described in the notice.   

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

7 AAC 10.905 provides in part:
(a) A barrier crime is a criminal offense that is inconsistent with the              standards for licensure, certification, approval, or eligibility to receive      payments. The barrier crime standards and prohibitions in this               section apply to an individual who 

(1) seeks to be associated or to remain associated in a manner                      described in 7 AAC 10.900(b) with an entity or individual                         service provider that is subject to AS 47.05.300 - 47.05.390                     and 7 AAC 10.900 - 7 AAC 10.990; and 

(2)  has been charged with, convicted of, found not guilty by reason               of insanity for, or adjudicated as a delinquent for, a crime listed               in this section or a crime with similar elements in another                       jurisdiction. 

CONCLUSION
In Traylor, Comm'r Dec. No. 88H‑UI‑140, March 6, 1989 the Commissioner held:

As the court stated in Grimbel v. Brown, 171 So.2d 653 (La. Sup. 1965), “the question for determination must always be whether the result of the misconduct has adversely affected the employee's ability and capacity to perform his duties in an appreciable degree. If it has, then it follows that it is contrary to the employer's interest and in ‘… disregard of standards of behavior which the employer has the right to expect of his employee…”
In this case, the claimant pled guilty to theft charges. The claimant’s actions created a situation where she was convicted of a barrier crime. When the state revoked her valid criminal history, the claimant was no longer eligible to work as a support living specialist. Because the claimant’s own actions created the situation and it directly affected her employer’s ability to retain her in her position, it is determined the claimant’s actions were misconduct connected with the work.
DECISION
The determination issued on December 8, 2011 is AFFIRMED. Benefits are DENIED for the weeks ending December 3, 2011 through January 7, 2012. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 24, 2012.
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