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STATEMENT OF THE CASE

On January 9, 2012, the claimant timely appealed a denial of unemployment insurance benefits issued under AS 23.20.375. The issue before the Tribunal is whether the claimant properly met reporting requirements.
Held in conjunction with Docket Number 12 0058.
FINDINGS OF FACT

On or about November 6, 2011, the Employment Security Division mailed the claimant a notice that advised her that her extension of benefits was about to exhaust. The claimant received the notice and contacted the Division just before the Thanksgiving holiday. The representative took the required information from the claimant. The representative advised the claimant that her benefits would continue for 13 more weeks. The representative further advised the claimant that she was two weeks into the 13 weeks.
On December 6, 2011, the Division mailed the claimant a notice that her benefit year was about to end. The notice advised the claimant to test for a new claim within seven days of December 17, 2011. The claimant did not recall getting this notice. During that time the claimant lost her unemployment insurance debit card. She contacted the necessary party and was issued a new debit card. She may have overlooked the notice believing that it concerned the recent application she made in November.
On or about January 5, 2012, the claimant contacted the Division concerning her benefits for weeks ending December 24, 2011, and December 31, 2011. The claimant believed that she had not been paid on her new debit card. The representative, to whom she spoke, advised the claimant that she had been denied benefits because she had not tested for a new claim within seven days of December 17, 2011. 

The claimant was transferred to another representative who took the claimant’s information to test for a new claim. The representative contacted the claimant later in the day to advise the claimant that her claim could not be backdated to December 18, 2011. The claimant advised the representative that she had spoken to someone with the Division several weeks earlier about the continuation of her benefits. She believed that it concerned the end of her benefit year. The representative searched phone records for a call from the claimant during the time period for the testing of the new claim but did not find any record of a call from the telephone numbers provided by the claimant. One number listed in the hearing record for the search was incorrect.
STATUTORY PROVISIONSPRIVATE 

AS 23.20.375. Filing requirements.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 ‑ 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1)
made an initial claim for benefits; and
(2)
for that week, certified for waiting‑week credit or made a claim for benefits.

8 AAC 85.100 provides:

(a) Intrastate initial claims, including new claims, transitional claims, additional claims, and reopened claims, as defined in this chapter, must be filed in accordance with the standards set out in this section. A claimant is not eligible for waiting week credit or benefits for any week before the week in which the initial claim is effective under this section.

(b) A claimant shall file an initial claim with an unemployment insurance claim center of the division by

(1) electronic means using an Internet application for benefits,   which is the division's preferred and primary method for       filing an initial claim;
(2) telephone; or

(3)
mail, with the prior approval of the director.

(c) An initial claim is effective Sunday of the week in which the claimant

(1) files the claim; or

(2) requests to file a claim during regular business hours of the division, if the claim cannot be immediately accepted and the claimant files the claim within five business days after the date of that request, or if filed by mail, within 14 calendar days after the date of that request.

(d) An initial claim filed by mail is effective on Sunday of the week of the postmark date of the mailing of the completed claim form.

(f)
A claimant who is in continued claim status at the end of a benefit 
year must file a new claim to begin a new benefit year. An extended 
benefit claimant who is in continued claim status at the end of the 
benefit year, or at the end of any quarter following the benefit year, 
must file a new claim to determine eligibility for regular benefits in 
a new benefit year. The director will send a notice of the                 
requirement to file a new claim to the claimant at least two weeks 
before the end of the benefit year or the end of the applicable          
calendar quarter.

(g)
A transitional claim, or any new claim filed during a series of          
continued claims after the end of a benefit year, is effective on        
Sunday of the week immediately following the end of the benefit     
year or the applicable calendar quarter, if the claim is filed no later 
than seven calendar days after the end of the benefit year or           
applicable calendar quarter. The director shall extend the time       
allowed for filing the claim if the failure to file the claim earlier was 
caused by an oversight or error of the division.

CONCLUSION

There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm. Dec. No. 9229240, March 17, 1993.

The claimant was sent a notice by the Division on December 6, 2011, of the requirement to test for a new claim. The claimant received mail from the Division other than the notice sent on December 6, 2011. It must be presumed that the claimant received the notice of December 6, 2011. The claimant was apparently more concerned with the loss of her debit card and resulting financial issues and did not thoroughly read the notice assuming it involved the application she had recently completed in November.

It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Demit, Comm. Dec. 87H-EB-099, May 1, 1987.
The claimant’s failure to thoroughly read the notice cause her to delay until January 5, 2011, after determining that her failure to receive benefits was not due to the loss of her debit card but for failing to test for a new claim.

In Olsen, Comm. Decision No. 9122650, January 29, 1992, the Commissioner of Labor stated, in part, 

"The regulation is clear that any initial claim must bear the date it is filed. 

There is no provision for backdating such claims at all, for good cause or 

otherwise." 

Based upon the evidence and Olsen, as listed above, the Tribunal must hold the proper effective date for the claimant’s new claim test is January 1, 2011.
DECISION

The notice of determination issued in this matter on January 9, 2011, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.375 for the weeks ending December 24, 2011, through December 31, 2011, as these dates cover a period to the effective date of the claimant’s new claim.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 1, 2012.


Tom Mize

Hearing Officer
