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STATEMENT OF THE CASE

On January 9, 2012, the claimant timely appealed a denial of emergency unemployment insurance compensation issued under AS 23.20.406 and

AS 23.20.409. The issue before the Tribunal is whether the claimant met definition of “exhaustee.”
Held in conjunction with Docket Number 12 0057.

FINDINGS OF FACT

On or about November 6, 2011, the Employment Security Division mailed the claimant a notice that advised her that her extension of benefits was about to exhaust. The claimant received the notice and contacted the Division just before the Thanksgiving holiday. The representative took the required information from the claimant. The representative advised the claimant that her benefits would continue for 13 more weeks. The representative further advised the claimant that she was two weeks into the 13 weeks.

On December 6, 2011, the Division mailed the claimant a notice that her benefit year was about to end. The notice advised the claimant to test for a new claim by seven days after December 17, 2011. The claimant did not recall getting this notice. During that time the claimant lost her unemployment insurance debit card. She contacted the necessary party and was issued a new debit card.

On or about January 5, 2012, the claimant contacted the Division concerning her benefits for weeks ending December 24, 2011, and December 31, 2011. The claimant believed that she had not been paid on her new debit card. The representative, to whom she spoke, advised the claimant that she had been denied benefits because she had not tested for a new claimant within seven days of December 17, 2011. 

The claimant was transferred to another representative who took the claimant’s information to test for a new claim. The representative contacted the claimant later in the day to advise the claimant that her claim could not be backdated to December 18, 2011. The claimant advised the representative that she had spoken to someone with the Division several weeks earlier about the continuation of her benefits. She believed that it concerned the end of her benefit year. The representative searched phone records for a call from the claimant during the time period for the testing of the new claim but did not find any record of a call from the telephone numbers provided by the claimant. One number listed in the hearing record for the search was incorrect.

STATUTORY PROVISIONSPRIVATE 

AS 23.20.406. Extended Benefits.
(a)
 
Except when the result would be inconsistent with other provisions 

of this chapter, the provisions of this chapter, which apply to 


claims for or the payment of regular benefits apply to claims for 


and the payment of extended benefits.

(b) 
An individual is eligible to receive extended benefits with respect to 

any week of unemployment in the individual's eligibility period if 


the department finds that with respect to that week the individual

  

(1)
 is an "exhaustee" as defined in AS 23.20.409 ; and



(2)
 has otherwise satisfied the requirements of this chapter for 



 the receipt of regular benefits.

AS 23.20.409. Definitions For AS 23.20.406 - 23.20.409.
(1)  
"applicable benefit year" means, with respect to an individual, the 


current benefit year if, at the time an initial claim for extended 


benefits is filed, the individual has an unexpired benefit year only 


in the state against which the claim is filed, or, in any other case, 


the individual's most recent benefit year; the most recent benefit 


year, for an individual who has unexpired benefit years in more 


than one state when the initial claim for extended benefits is filed, 


is the benefit year with the latest ending date or, if the benefit 


years have the same ending date, the benefit year in which the 


latest continued claim for regular compensation was filed; 



extended benefits are not payable under this section unless the 


"applicable benefit year" was a benefit year established under this 


chapter;

(2)  
"eligibility period" of an individual means the period consisting of 


the weeks in the individual's benefit year which begin in an 



extended benefit period and, if the individual's benefit year ends 


within the extended benefit period, any weeks thereafter which 


begin in that period;

(3)  
"exhaustee" means an individual who, with respect to any week of 


unemployment in the individual's eligibility period, has no right to 


unemployment benefits or allowances, as the case may be, under 


the Railroad Unemployment Insurance Act or under other federal 


laws which are specified in regulations issued by the United States 

Secretary of Labor and has not received and is not seeking 



unemployment benefits under the unemployment compensation 


law of Canada, but if the individual is seeking these benefits and 


the appropriate agency finally determines that the individual is not 

entitled to benefits under that law the individual is considered an 


exhaustee; and either

(A)   
has received, before that week of unemployment, all of the regular benefits that were available to the individual under this chapter or any other law, including dependents' allowances and benefits payable to federal civilian employees and ex-servicemen under 5 U.S.C. 8501-8525, in the individual's current benefit year that includes that week; however, for the purposes of this paragraph, an individual is considered to have received all of the regular benefits that were available to the individual even though the individual may subsequently be determined to be entitled to added regular benefits as a result of a pending appeal with respect to wages in covered employment that were not considered in the original monetary determination to be in the individual's benefit year; or

(B)   
the individual's benefit year having expired before that week, has no or insufficient wages in covered employment on the basis of which the individual could establish a new benefit year that would include that week.

CONCLUSION

An individual must establish that the individual is an “exhaustee” in order to be eligible for any extension program available under this chapter. In order for an individual to establish that the individual is an “exhaustee” under AS 23.20.406, as defined in AS 23.20.409, the individual must test for eligibility for a new claim at the end of that individual’s benefit year. Until the individual tests for a new claim, it cannot be determined that the individual is an “exhaustee.”
The claimant was sent a notice by the Division on December 6, 2011, of the requirement to test for a new claim. The claimant received mail from the Division other than the notice sent on December 6, 2011. It must be presumed that the claimant received the notice of December 6, 2011. The claimant was apparently more concerned with the loss of her debit card and resulting financial issues and did not thoroughly read the notice assuming it involved the application she had recently completed in November.

It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Demit, Comm. Dec. 87H-EB-099, May 1, 1987.
The claimant’s failure to thoroughly read the notice cause her to delay until January 5, 2011, after determining that her failure to receive benefits was not due to the loss of her debit card but for failing to test for a new claim.

In Olsen, Comm. Decision No. 9122650, January 29, 1992, the Commissioner of Labor stated, in part, 

"The regulation is clear that any initial claim must bear the date it is filed. 

There is no provision for backdating such claims at all, for good cause or 

otherwise." 

Based upon the evidence and Olsen, as listed above, the Tribunal must hold the proper effective date for the claimant’s new claim test is January 1, 2011. Therefore, the claimant did not meet the definition of an “exhaustee” until January 1, 2012. The weeks ending December 24, 2011, and December 31, 2011, must be denied.
DECISION

The notice of determination issued in this matter on January 5, 2012, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.375 for the weeks ending December 24, 2011, through December 31, 2011.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 1, 2012.


Tom Mize

Hearing Officer
