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CASE HISTORY

The employer timely appealed a December 13, 2011 determination that allowed benefits without disqualification pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 11, 2006. He last worked on November 7, 2011. At that time, he worked part-time as a stocker.
On November 7, 2011, the claimant was in the receiving room breaking down boxes and talking with a female coworker (Lisa) when a male coworker (Matt) entered the room. Matt began berating and cursing at the claimant. The claimant countered and cursed at Matt. The verbal altercation escalated until finally, Matt told the claimant, “I want you to get in my face so I can punch you.” The claimant stepped forward and challenged Matt saying, “Alright, do it then.” Matt punched the claimant three times. The claimant fell down, and other workers broke up the fight yelling that it “wasn’t worth losing their jobs over.”

Matt and the claimant were suspended without pay pending investigation and sent home immediately. This was the third time the claimant had been suspended without pay for some kind of policy violation. 

On November 15, 2011, the claimant was terminated for violating the employer’s policy by cursing and engaging in inappropriate, threatening and violent behavior at work. The employer felt that all the claimant had to do was walk out of the room when Matt started cursing, and the incident could have been avoided. Matt was also terminated. 

The police were not called, and no assault charges were filed. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Fighting on duty is a serious violation of the contract of employment. Had the claimant in this case attempted to walk away from Matt and disengage himself from the argument, the Tribunal might be persuaded to find that he was simply acting in self defense, which is not misconduct. However, that was not the case. 

The claimant admits that he engaged in the argument, cursing at Matt, and challenging Matt to “Do it then.” His actions were intentional and displayed a willful disregard of the employer’s interest that constitutes misconduct connected with the work. 

DECISION
The determination issued on December 13, 2011 is REVERSED. Benefits are ALLOWED for the weeks ending November 19, 2011 through December 24, 2011. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 31, 2012.
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      Kynda Nokelby, Hearing Officer

