DK# 12 0197
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 115509

JUNEAU, ALASKA 99811-5509

APPEAL TRIBUNAL DECISION

Docket No. 12 0197                                     Hearing Date: February 13, 2012
CLAIMANT:

TRAVIS BARBER

CLAIMANT APPEARANCES: 
ESD APPEARANCES:
Travis Barber
None

CASE HISTORY

The claimant timely appealed a January 26, 2012, determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether the claimant was available for work during the period claimed.


FINDINGS OF FACT
The claimant receives his mail at his mother-in-law’s and father-in-law’s mail box. The claimant and his spouse have a key to the box. Generally, the claimant’s spouse collects the mail from her parents. On or about 
December 27, 2012, the mail box was knocked over by a snow plow. The mail ceased to be delivered.
The claimant did not attempt to determine where his mail was delivered because his name was not on the mail box. On or about January 17, 2012, the spouse’s parents learned that the mail could be picked up at a local post office. The claimant was contacted by the mother in-law concerning his mail from the Employment Security Division.

On December 29, 2011, the Division mailed the claimant a notice of the requirement to complete a reemployment services orientation by the end of the day, January 14, 2012. The mother-in-law gave the claimant the notice on January 17, 2012. The claimant completed the orientation on that date. He contacted the Division concerning the circumstances of failing to complete the orientation by January 14, 2012.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.357. Able and available for suitable work; reemployment services.

(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has

(1)
completed the reemployment services; or

(2)
has good cause under (b) of this section for failure to participate in the reemployment services.

(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate. A claimant no longer has good cause when the cause preventing participation ends. Good cause includes

(1)
circumstances beyond the claimant's control;

(2)
circumstances that waive the availability for work requirement in AS 23.20.378;

(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and

(4)
referral to reemployment services that the director determines was made incorrectly.

CONCLUSION

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. Once received at that address, it comes into the control of the person to whom addressed. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm. Dec. 76H-167, Oct. 8, 1976; 
There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm. Dec. 83H-UI-145, June 15, 1983. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm. Dec. No. 9229240, March 17, 1993.
The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]. Anderson, Comm. Dec. 84H-UI-186, July 20, 1984.

The above cited precedents are dealing with appeals or requests to reopen an appeal hearing. Although different than whether or not the claimant failed to complete a reemployment services orientation, the principle is the same because this current matter turns upon the delivery of the mail. 
The claimant made the mother-in-law and father-in-law his agents for the receipt of his mail. The fact that his agent did not collect and deliver the mail to the clamant in a timely manner is not beyond the claimant’s control. The claimant could have requested the spouse’s parents to determine how to get his mail in a faster more efficient manner or find a different manner of delivery. The destruction of a mail box by a snow plow does not stop the delivery of the mail as it only changes the delivery point.

The Tribunal holds that the claimant has not shown a circumstance beyond his control kept the claimant from completing the reemployment services orientation by January 14, 2012.
DECISION
The January 26, 2012, determination is AFFIRMED. The claimant is denied benefits under AS 23.20.378 for the week ending January 14, 2012.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 14, 2012.


Tom Mize

Hearing Officer
