12 0199
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  12 0199    Hearing Date:  February 10, 2012
CLAIMANT:
EMPLOYER:
GEORGE M JARRETT
MARSHALL’S ELECTRIC INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
George M. Jarrett
Brandon Marshall

Cindy Marshall
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a January 26, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 8, 2011. He last worked on December 19, 2011. He worked full-time as a journeyman electrician. 

Journeyman electricians are required to have their own tools. The claimant had tools at the jobsite. He stashed his tools under a stairwell on the last night that he worked because he did not want to take them home.  

On December 19, 2011, when he arrived at work, his tools were gone. He borrowed tools from other workers and did what he could without his tools for an hour or two. The claimant was frustrated because he could not find his tools, and they were expensive. He could not work without his tools, and he knew he would have to go home to get replacement tools if he could not find his on the jobsite. 

The claimant saw his manager and went to tell him what was going on. The manager was talking to a sprinkler fitter at the time. The claimant asked if the manager had seen his tools, and said he was going to make one more sweep around but he was going home to get more tools if he could not find them. 

The claimant believes the manager replied, “Okay.”

The manager was distracted because he was trying to have to conversations at the same time. However, the manager heard the claimant say, “I can’t work without my f***ing tools.” The manager told the claimant he did not know where his tools were and to “go look for your tools.” He denies telling the claimant it was okay to go home if he could not find them. 

The manager watched the claimant storm around the jobsite muttering and cursing for a little while. About 30 minutes later, the manager noticed the claimant was gone. He called the claimant who said he left to go home; he could not work without his tools. The manager told the claimant he should have let him know he was leaving, and to get back to work; he needed him. 

The claimant began to argue about having permission to leave, and about leaving his tools at the worksite. The argument escalated, the claimant said something to the effect that “this wasn’t his first rodeo.” The manager told him that he could not be talked to in that manner and discharged him. The manager alleges the claimant cussed during the telephone conversation as well; the claimant denies the allegation. 

This was the first incident of the claimant leaving the jobsite or losing his tools. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There was obviously a serious miscommunication at the jobsite before the claimant left work to go get his tools, and the claimant acted inappropriately during that exchange. Had the claimant left work without permission or cursed and acted inappropriately before, the Tribunal might be persuaded to consider this a deliberate violation of a standard of behavior the employer had a right to expect. However, that was not the case. 

The testimony establishes that the claimant acted out of frustration at losing his valuable tools, and he never intended to harm the employer’s interest. He was trying to get his tools in order to continue working, and this was an isolated instance of an error in judgment which is not misconduct connected with the work. 

DECISION
The determination issued on January 26, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending December 24, 2011 through January 28, 2012, so long as the claimant has filed and is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2012.
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