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CASE HISTORY

The claimant timely appealed a January 9, 2012 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 13, 2011. He last worked on October 25, 2011. At that time he worked full time as a transport officer. The claimant was on-call.
Transport officers transport mentally ill patients between facilities. The claimant was living in Tennessee when the employer called and offered him work in Alaska. The claimant understood that he would be transporting male patients and assisting the female transport officer with female patients. The employer denies telling the claimant he would only transport male patients. The employer operates a newly established business with only two transport officers other than the owners. The employer did not have a company handbook, formal written procedures or any kind of written employment agreement. 

The employer has an exclusive contract with Providence Hospital. Thirty to forty percent of the employer’s business is transports between Providence Hospital and Alaska Psychiatric Institute (API). Those transfers require a very short window of time (usually 30 minutes) and usually occur between midnight and 5:00 a.m. The claimant stayed with a friend in Eagle River rent free. His home in Eagle River was a 30 minute drive from Providence Hospital. The employer routinely called the claimant for Providence transports, and the claimant routinely told the owner he could not get his uniform on and drive to the hospital on icy roads in 30 minutes. The employer received three complaints from Providence Hospital regarding the claimant’s tardiness. The claimant and the employer met and discussed the problem. Finally, the employer pulled the claimant from Providence transports. 

On October 24, 2011, the employer called the claimant at home to arrange a long range transport from Fairbanks Memorial Hospital to North Star Hospital in Anchorage. The transport was by commercial air carrier, and the claimant agreed to the transport that evening. The employer purchased the airline tickets and told the claimant to report to the office the following morning. 

On October 25, 2011, the claimant reported to the office for the transport details. At that time, he realized the patient was a 16-year-old female being transported at the request of the family who was a “run risk.” The claimant told the employer he was not comfortable transporting an adolescent female alone. He felt there should be two transport officers or a female transport officer to protect the transport officer’s interest and the employer’s interest. The employer was frustrated. He asked the claimant why he failed to mention that the night before. The claimant explained that he did not know the details the night before but he agreed to take the transport since there was no other option at that point. He told the employer he was not comfortable transporting female patients alone in the future. 
On October 25th, the owner decided that since the claimant could not transport to its largest account, and he did not want to transport females, he needed to find another transport officer. The claimant completed the Fairbanks to Anchorage transport as instructed, and the employer never called him for any other work. 
On November 28, 2011, the employer provided the claimant with an official termination letter. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, Comm.r Dec. 9225438, June 18, 1992. 

In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Commr. Dec. 86-UI-213, August 25, 1986. 
There was nothing in the hearing record to support a finding of misconduct. The claimant had a compelling reason for being late to Providence Hospital transports; he lived more than 30 minutes from the hospital, and he properly notified the owner of that fact several times. 

Furthermore, the claimant did not refuse his employer’s instruction; he simply stated a legitimate concern regarding a potential liability issue both for himself and the employer. He did not refuse to transport any female patients in the future, only long range single officer transports and for justifiable reasons that were in the employer’s best interest. Therefore, the claimant was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on January 9, 2012 is REVERSED. Benefits are ALLOWED for the weeks ending November 26, 2011 through December 31, 2011, so long as the claimant has filed and is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 14, 2012.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

